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Disclaimer

The views expressed in this publication are the personal views of the contributors and
the ITAT Bar Association does not necessarily concur with the same. The contents of
this digest are solely for educational and reference purposes It and do not constitute
professional advice or formal documentation. While due care and sincere efforts have
been made in preparing this digest to avoid errors or omissions, the existence of mistakes
and omissions cannot be ruled out. Any mistake, error or discrepancy observed may be
brought to our notice, and shall be considered in the next publication. Neither the authors,
publishers, nor itatonline.org and its affiliates accept any liability for loss or damage of
any kind arising out of inaccurate or incomplete information if any in this digest. The
reader is advised to cross check all facts, law and contents of the digest with original
reports referred to by the authors. No part of this digest should be distributed or copied
(except for non-commercial use), without express wrillen permission of itatonlne.org. The
digest is prepared from case laws reported in the following journals and magazines. AlR,
BCAJ, CTC, CTR, DTR, ITD, ITR, ITR (Trib.), SCC, TT], Taxman, itatonline.org, taxmann.
com, SCCOnline, manupatra.com, CCHTaxOnline. The contribution by the Editorial Board
and Research Team is honorary and made with a view to assist and save precious time
of professionals in researching case laws reported in various journals and magazines.

All disputes are subject to Mumbai Jurisdiction.
Compiled by Research team of Research team of ITAT Bar Association, AIFTP
Journal Committee and KSA legal Chambers.



Salient features

v' The cases are digested section wise very briefly, carving the ratio of the decision
without discussing on facts in the descending order of relevance, i.e., Supreme
Court, High Courts, Tribunal and Authority for Advance Ruling.

v" Most of the cases reported in the year 2021

v' Case laws reported in www.itatonline.org.

v Wherever an SLP is admitted or rejected, the reference is provided as editorial.

v' Case law index is provided in alphabetical order.

v Wealth tax, Gift tax, etc is also arranged section wise.

v' Interpretation of taxing statues are digested in a separate chapter.

v' Allied laws are arranged in alphabetical order.

v" Reference to circulars and notifications are arranged number wise and date wise.

v' Reference to Articles are arranged section wise and also subject wise.
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Preface

2021 - Digest of Case Laws on Direct Taxes

We are presenting “2021 — Digest of case laws on direct taxes”. This year is the 11th-
year of our private publication and is published by the ITAT Bar Association Mumbai
as a useful aid to professionals who appear before the Supreme Court, High Courts, The
Income Tax Appellate Tribunal and faceless regime.

In this publication, our research team has digested section-wise, 2539 cases reported in
the year 2021 in various reports, journals, magazines and online media. (ITR 430 to 439,
Taxman 276 to 283, CTR 318 to 322, DTR 197 to 208. ITD 186 ITD to 191, ITR (Trib)
88 to 92, DTR (Trib) 197 to 208, TTJ 209 to 214, BCAJ, The Chamber’s Journal)) Cases
have been digested section wise in the descending order of relevance, i.e., Supreme
Court, High Courts, Tribunal and Authority for Advance Ruling.

We have made an attempt to make editorial notes in some of the cases where a decision
of the Tribunal is affirmed or reversed by High Courts or where an SLP is granted or
rejected by the Supreme Court against the judgments of the High Courts.

Important cases on allied laws and interpretation of taxing statutes have also been
included in the digest.

A separate chapter on reference to circulars and articles is also provided which are
arranged section wise and subject wise.

Special thanks to editorial team for editing the digest, Research Team of ITAT Bar
Association, AIFTP Journal Committee, and KSA Legal Chambers for their valuable
contribution.

The index to case laws is prepared in alphabetical order. For instance, where the
Revenue is the petitioner/appellant, the index is shown as under:



Case Presented in index of case laws as:

CIT v. P Mahalakshmi P. Mahalakshmi, CIT v. *
PCIT v. Gladder Ceramics Ltd. Gladder Ceramics Ltd, PCIT v.*
Perfecta Lifestyle v. ITO Perfecta Lifestyle v. ITO

ITO v. Kidderpore Holdings Ltd. Kidderpore Holdings Ltd, ITO v.*
ADIT v. Asia Today Ltd. Asia Today Ltd, ADIT v.*

In the year 2012, we had published “Digest of case laws — Direct taxes — (2003-2011) —
A Tax Companion” to commemorate 150 years of the Bombay High Court, jointly with
the ITAT Bar Association and the AIFTP. All the publications from 2003-11 and from
2012 to 2021 are hosted on www.itatonline.org for the benefit of tax professionals and
the public at large. it is possible to download the digest and save it on any device.

If an error or mistake is noticed by readers, they are requested to inform us by e-mail
or in writing, Your suggestions will enable us to take corrective measures in our
next publication. We hope this publication will serve as a useful reference to busy
professionals.

Special thanks to Shri Vipul Joshi President of the ITAT Bar Association, Office bearers
and the members of the Managing Committee of the ITAT Bar Association who have
volunteered to publish the yearly digest from year to year to year basis as one of the
educational activities carried on by the ITAT Bar Association Mumbai, for the benefit
of their members.

This is one of the unique publication where all important cases laws both reported
as well as unreported are digested at one stop, and also contains reference to SLPs
admitted, rejected etc

This digest is for private circulation in print format to facilitate quick and easy reference
for professional colleagues. We request your valuable guidance. Your suggestion may be
sent to itatonline.manager@gmail.com / publications.itat@gmail.com

For Editorial and Research Team,
Yours sincerely,
Dr. K. Shivaram

Senior Advocate
15-8-2022
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President message

I, on behalf of the ITAT Bar Association, am pleased to present this fine publication on
‘2021 - Digest of CASE LAWS - Direct Taxes’ on the special occasion of Azadi ka Amrit
Mahotsav.

The law regarding income tax is developing at a fast pace. After the lull of a year on
account of the pandemic, the momentum is catching up.

But the fact remains that the law is becoming more and more complex with churning
out more and more judgments, almost daily. Therefore, it is important to understand
the manner and the chronology in which the law evolves during the year. This digest,
which is compiled section-wise and topic-wise, will immensely help in easy reference
and research to the tax practitioners at large.

This Digest is contributed by eminent professionals (Advocates and Chartered
Accountants), which has given it uniqueness - in the quality as well as in the approach.
The contributors have pianistically gone through thousands of judgments, not only
from professionally subscribed magazines but also from other journals and unreported
judgments. One more uniqueness is covering also important cases on allied laws and on
the interpretation of taxing statutes, as well as a separate chapter concerning circulars
and articles that are arranged section-wise and subject-wise. The feather on the cap is
the comments by senior professionals wherever required. The Digest, therefore, has an
edge over other similar publications that may be available commercially.

I must congratulate the team led by Dr. K Shivram, which has been coming out with
such useful publications untiringly and with great enthusiasm year after year for the
last 11 years. This really requires supreme dedication and sincere endeavour to spread
knowledge on their part.

Mr. Vipul B. Joshi

President

ITAT Bar Association Mumbai
15-8-2022
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Abbreviations

Journals, Reports, Magazines and online

All India Federation of Tax Practitioners Journal

All India Tax Tribunal judgements
All India Reporter

The Bombay Chartered Accountant Journal

The Chamber of Tax Consultants
Company Cases

Current Tax Reporter

Direct Taxes Reporter

Excise Law Times

Goods and Service Tax Reports
Income-tax Tribunal Decisions

ITR’s Tribunal — Tax Reports (ITR (Trib.))
Income-tax Reports

Supreme Court Cases

Taxman

Online

www.ctconline.org
www.itatonline.org
www.manupatra.com
www.taxlawsonline.com

www.taxmann.com

ix

AIFTPJ
TTJ

AIR

BCA]J

The Chamber’s Journal
Comp-Cas

CTR

DTR

E.L.T.

GSTR

ITD

ITR (Trib)

ITR

SCC

Taxman



Abbreviations

Abbreviations — Authorities

Additional Commissioners of Income-tax

Authority for Advance Rulings
Assistant Commissioner of Income-tax
Assistant Directors of Income-tax
Assessing Officer

Appellate Tribunal

Central Board of Direct Taxes

Chief Commissioner of Income-tax
Commissioner of Income-tax
Commissioner of Income-tax (Appeals)
Deputy Commissioner of Income-tax
Director of Income-tax

Director General of Income-tax

High Court

Income-tax Officer

Income-tax Settlement Commission
Joint Commissioner of Income-tax

Joint Directors of Income-tax

Principal Chief Commissioner of Income Tax

Principal Director General of Income Tax

Supreme Court
Tax Recovery Officer
Transfer Pricing Officer

Union of India

Courts
Supreme Court

High Court

Addl. CIT
AAR
ACIT
ADIT
AO
ITAT
CBDT
CCIT
CIT
CIT(A)
Dy. CIT
DIT
DGI
HC
ITO
ITSC
JCIT
JDIT
PCIT
PDGI
sC
TRO
TPO
UoI

(8C)
(HC)



Abbreviations

Allahabad
Andhra Pradesh
Bombay

Calcutta
Chhattisgarh
Delhi

Gauhati

Gujarat

Himachal Pradesh
Jammu & Kashmir
Jharkhand
Karnataka

Kerala

Madhya Pradesh
Madras

Orissa

Patna

Punjab & Haryana
Rajasthan

Sikkim

Telangana
Tripura
Uttarakhand
Uttar Pradesh

Tribunal Benches
Agra

Ahmedabad
Allahabad

Amritsar

xi

Chhattisgarh)
(Delhi)
(Gauhati)
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Abbreviations

Bangalore
Bilaspur
Calcutta
Chandigarh
Chennai
Cochin
Cuttack
Delhi
Guwahati
Hyderabad
Indore
Jabalpur
Jaipur
Jodhpur
Lucknow
Mumbai
Nagpur
Panaji
Patna
Pune
Raipur
Rajkot
Ranchi
Surat

Vishakhapatnam

— (Bang.)

— (Bilaspur)
- (Kol

- (Chd))

—  (Chennai)
—  (Cochin)
—  (Cuttack)
—  (Delhi)

-  (Gau.)

- (Hyd)

—  (Indore)

— (Jabalpur)
- (Jaipur.)

-  (Jodh.)

- (Luck))

- (Mum.)

- (Nag.)

—  (Panaji)

—  (Patna)

—  (Pune)

— (Raipur)
-  (Rajkot)

—  (Ranchi)
—  (Surat)

—  (Vishakha)
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Income Tax Appellate Tribunal Bar
Association, Mumbai

The Income Tax Appellate Tribunal Bar Association Mumbai was established on
18th November, 1965. Amongst those who held the office of President were Shri G.
A. Gaitonde, erstwhile President of the Income Tax Appellate Tribunal, Shri N. A.
Palkhivala (1967-2002), Shri Y. P. Trivedi (2003-06), Shri S. E. Dastur (2007-08), Shri
Dinesh Vyas (2009-10). Dr. K. Shivaram (2011-12), Shri Arun P. Sathe (2013-2014) Shri
Subhash S. Shetty (2015-16) Mrs Arati Vissanji (2017-18) Shari Hiro Rai (2019-20) Shri
Vipul Joshi Advocate has been elected as the President of the ITAT Bar Association for
the term 2021-22.

The members of the ITAT Bar Association include Senior Advocates, Advocates,
Chartered Accountants and Tax Practitioners practicing before the Income Tax Appellate
Tribunal.

The ITAT Bar Association has one of the best equipped tax law libraries in Mumbai.
More than 25 magazines and journals covering tax and allied subjects are available.
The journals subscribed include virtually every journal in the taxation field published
in India, International tax journals, journals of special interest areas, such as company
law, excise, sales tax and service tax, AIR and SCC to enable members to keep abreast
of the law in other non-tax areas. The ITAT Bar Association Library is considered as one
of the finest libraries in India in the field of taxation, both domestic and international.
The ITAT Bar Association has a website www.itatonline.org to enable its members
and guests to access latest news, judgments, cause lists, etc. It has a lively interactive
forum where members can post queries which are discussed and answered. For the
benefit of our members Research Team is preparing a digest of important case laws
which are regularly hosted in the website of the www.itatonline.org. We are pleased to
state that www.itatonline.org has more than 50,000 subscribers. The library is fully air-
conditioned. The library was initially funded by Shri Chunilal Karsandas, a past member
and has been subsequently supported by the D. M. Harish Foundation. A magnanimous
contribution from Shri S. E. Dastur, Past President of ITAT Bar Association, enabled the
ITAT Bar Association to set up a separate section on International Law Library dedicated
to Late Shri R. J. Kolah. Shri Y. P. Trivedi Past President of the ITAT Bar Association has
contributed a substantial amount towards corpus donation for conducting the various
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Income Tax Appellate Tribunal Bar Association, Mumbai

educational activities of the Association. Shri Dinesh Vyas, Past President of ITAT Bar
Association has contributed a magnanimous contribution to renovate the library.

The ITAT Bar Association plays an active role in matters of vital importance to the
Tribunal. It makes representations to concerned authorities from time-to-time. The
Income Tax Appellate Tribunal has always enjoyed judicial independence. When
there was a threat of interference from the Executive in the administration of justice,
the ITAT Bar Association filed a public interest petition before the Bombay High
Court. The judgment of the Supreme Court in ITAT v. V. K. Agarwal (1999) 235 ITR
175 (SC) dealt with the scope of administrative supervision by the Ministry of Law
over the functioning of the ITAT. On another occasion, there was a move to shift the
headquarters of the ITAT to Delhi. It was mainly due to the representations and efforts
of the ITAT Bar Association that the Government was persuaded against taking this step
and the headquarters continued to be in Mumbai. Again, when there was a proposal
to constitute 5 additional Benches of Income Tax Appellate Tribunal at Navi Mumbai,
it was the ITAT Bar Association that strongly opposed the move and convinced the
Government that setting up additional Benches at Navi Mumbai was not in the interest
of the taxpayers or the Government. This would not have been possible but for the PIL
filed by the ITAT Bar Association before the Bombay High Court. (ITAT Bar Association
v. UOI WP No 624 0f 1999 dt 28th June, 2000)

It is of significance that not only did the Government accept this suggestion but allotted
additional space previously occupied by the All India Radio to the Income Tax Appellate
Tribunal so that the additional Benches now function alongside the then existing five
Benches on the same floor.

Honourable Justice Shri V.N. Khare the then Chief Justice of India for the first time
in the history of ITAT has visited the premises of the ITAT on invitation of the ITAT
Bar Association of Mumbai on 11-1- 2004 and unveiled the portrait of late shri N.A.
Palkhivala. On the said occasion three Honourable Judges of Supreme Court, Chief
justice of Bombay High Court and large number of judges of Bombay High Court graced
the function.

For the development of the Tax Bar, the ITAT Bar Association since 2004 in association
with All India Federation of Tax Practitioners and Government Law College has started
the “Nani Palkhivala Memorial National Tax Moot Court Competition” and “Research
in Tax Law” under the banner of “Palkhivala Foundation” at Mumbai, for a decade.
On the occasion of 75 th year of independence to celebrate Azadi ka Amrut Mhaostav
the ITAT Bar Association in Association with All India Federation of Tax Practinoers
and Maharashtra National University, Mumbai initiated “Padma Vibhushan Dr. N.A.
Palkhivala Memorial National (Virtual) Tax Moot Court and Research Paper Competition.

Income Tax Appellate Tribunal Bar Association in association with All India Federation
of Tax Practitioners has published a publication “Digest of Case Laws — Direct Taxes
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Income Tax Appellate Tribunal Bar Association, Mumbai

(including allied laws) (2003-2011)” dedicated to Commemorate the 150th Years
anniversary of the Bombay High Court.

Income Tax Appellate Tribunal Bar Association in Association with All India Federation
of Tax Practitioners have published in the year 2016, a publication dedicated to
Honourable Mr, Justice S.H. Kapadia former Chief Justice of India on the subject of
“Interpretation of Taxing Statues — Frequently Asked questions”

Income Tax Appellate Tribunal Bar Association in Association with All India Federation
of Tax Practitioners have published in the year 2017, a publication dedicated to Padma
Vibhushan Late Dr. N.A. Palkhivala Senior Advocate on the subject of “Income Tax
Appellate Tribunal - Fine Balance - Law, Practice, procedure and conventions -
Frequently asked questions”

The members of the ITAT Bar Association have adopted a Code of Ethics. A disciplinary
Committee was formed by the Bar Association which is headed by three eminent

professionals.

The members of the ITAT Bar Association share a very healthy cordial relationship. The
logo of ITAT Bar Association is “Justice be our Goal”.
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development of Special Economic Zone.

80IB Deduction in respect of profits and gains from | 312-313 1104-1107
certain industrial undertakings other than
infrastructure development undertakings

80IB(10) | The amount of deduction in the case of an| 313-316 1108-1116
undertaking developing and building housing
projects approved before the 31st day of March,
2008

80IB(11A) | Undertaking-Deriving profit from the business of 316 1117
processing, preservation and packaging of fruits
or vegetables etc.

80IC Special provisions in respect of certain| 316-320 1118-1127
undertakings or enterprises in certain special
category States

80IE Special provisions in respect of certain 320 1128
undertakings in North-Eastern States

80JJAA | Deduction in respect of employment of new | 320-321 | 1129 -1131

employees
80P Deduction in respect of income of co-operative | 321-328 1132-1151
societies
CHAPTER IX
DOUBLE TAXATION RELIEF
90 Agreement with foreign countries or specified | 328-332 1152-1159
territories
CHAPTER X

SPECIAL PROVISIONS RELATING TO
AVOIDANCE OF TAX

92A Meaning of associated enterprise 332-333 1160-1162
92B Meaning of international transaction 333-335 1163-1169
92BA | Meaning of specified domestic transaction 335 1170
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Section wise Index

Sections Chapters Page Case Nos.
Nos.
92C Computation of arms’ length price 335-367 1171-1280
92CA | Reference to Transfer Pricing Officer 367-368 1281-1284
94 Avoidance of tax by certain transactions in 369 1285
securities
CHAPTER XII
DETERMINATION OF TAX IN CERTAIN
SPECIAL CASES
115A | Tax on dividends, royalty and technical service | 369-370 1286-1289
fees in the case of foreign companies
115BB | Tax on winnings from lotteries, crossword 370 1290
puzzles, races including horse races, card games
and other games of any sort or gambling or
betting of any form or nature whatsoever
115BBE | Tax on income referred to in section 68 or| 370-371 1291-1295
section 69 or section 69A or section 69B or
section 69C or section 69D.
CHAPTER XII-B
SPECIAL PROVISIONS RELATING TO
CERTAIN COMPANIES
115JB | Special provision for payment of tax by certain | 371-378 1296-1321
companies
CHAPTER XII-D
SPECIAL PROVISIONS RELATING TO TAX
ON DISTRIBUTED PROFITS OF DOMESTIC
COMPANIES
115-0 |Tax on distributed profits of domestic| 378-379 1322-1324
companies.
CHAPTER XII-H
INCOME-TAX ON FRINGE BENEFITS
B. Basis of charge
115WB | Fringe benefits 379-380 1325-1326
CHAPTER XIII
INCOME-TAX AUTHORITIES
A.—Appointment and control
124 Jurisdiction of Assessing Officer 380 1327-1328
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Section wise Index

Sections Chapters Page Case Nos.
Nos.
B.—Jurisdiction
127 Power to transfer cases 380-382 1329-1333
C.—Powers
132 Search and seizure 382-384 1334-1339
132(4) | Search and seizure-Statement on oath 384-385 1340-1342
132B Application of seized or requisitioned assets 385-386 1343-1346
133A | Powers of survey 387 1347-1349
CHAPTER XIV
PROCEDURE FOR ASSESSMENT
139 Return of income 387-390 1350-1357
139AA | Quoting of Aadhaar number 390-391 1358
142(1) | Inquiry before assessment — Natural Justice 391 1359
142(2A) | Inquiry before assessment — Special audit 391-392 1360-1364
142A | Estimate of value of assets by Valuation Officer 393 1365
143(1(a) | Assessment — Intimation 393 1366
143(2) | Assessment-Notice 393-395 1367-1374
143(3) | Assessment 395-410 1375-1423
144 Best judgment assessment 410-414 1424-1438
144B Faceless Assessment 414-432 1439-1507
144C Reference to dispute resolution panel 432-439 1508-1532
145 Method of accounting 439-443 1533-1548
145A | Method of accounting in certain cases 443 1549
147 Income escaping assessment 443-515 1550-1777
148 Issue of notice where income has escaped | 515-526 1778-1808
assessment
149 Time limit for notice 526-527 1809-1811
151 Sanction for issue of notice 528-530 1812-1818
153 Time limit for completion of assessments and | 530-533 1819-1825
reassessments
153A | Assessment in case of search or requisition 534-548 1826-1868
153B Time limit for completion of assessment under 548 1869
section 153A
153C | Assessment of income of any other person 548-557 1870-1895

CXXXIiX



Section wise Index

Sections Chapters Page Case Nos.
Nos.
153D Prior approval necessary for assessment in cases | 558-559 1896-1900
of search or requisition.
154 Rectification of mistake 560-566 1901-1919
CHAPTER XIV-B
SPECIAL PROCEDURE FOR ASSESSMENT OF
SEARCH CASES
158BC | Procedure for block assessment 566-567 1920-1925
158BD | Undisclosed income of any other person 567-568 1926-1927
CHAPTER XV
LIABILITY IN SPECIAL CASES
B. Representative assesses-General provisions
160 Representative assessee 568-569 1928
163 Who may be regarded as agent 569 1929
M.—Private companies
179 Liability of directors of private company in 569 1930
liquidation
CHAPTER XVI
SPECIAL PROVISIONS APPLICABLE TO
FIRMS
184 Assessment as a firm 569-570 1931
CHAPTER XVII
COLLECTION AND RECOVERY OF TAX
B.—Deduction at source
192 Salary 570-572 1932-1936
194A | Interest other than “Interest on securities” 572 1937-1938
194C Payments to contractors 573-575 1939-1945
194D Insurance commission 575 1946
194H | Commission or brokerage 575-578 1947-1956
194-1 Rent 578 1957
194-IA | Payment on transfer of certain immoveable | 578-579 1958-1959
property other than agricultural land
194] Fees for professional or technical services 579-580 1960-1962
194-O | Payment of certain sums by e-commerce 580 1963

operator to e-commerce participant
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Section wise Index

Sections Chapters Page Case Nos.
Nos.
195 Other sums 580-585 1964-1975
197 Certificate for deduction at lower rate 585-587 1976-1980
199. Credit for tax deducted 587-588 1981-1984
201 Consequences of failure to deduct or pay 588-590 1985-1993
206AA | Requirement to furnish Permanent Account| 590-591 1994-1996
Number

C.—Advance payment of tax

215 Interest payable by Assessee 591 1997

D.—Collection and recovery

220 When tax payable and when assessee deemed | 592-597 1998-2011

in default
221 Penalty payable when tax in default 597 2012
222 Certificate to Tax Recovery Officer 597 2013
225 Stay of proceedings in pursuance of certificate 597 2014
and amendment or cancellation thereof
226 Other modes of recovery 598-601 2015-2025
E—Interest chargeable in certain cases
234A | Interest for defaults in furnishing return of 601 2026
income
234B Interest for defaults in payment of advance tax | 601-604 2027-2032
234C Interest for deferment of advance tax 604 2033
234D Interest on excess refund 604 2034-2035
G.—Levy of fee in certain cases
234E Fee for default in furnishing statements 604-605 2036-2038
CHAPTER XIX
REFUNDS
237 Refunds 605-606 2039-2043
239 Form of claim for refund and limitation 606-607 2044-2045
240 Refund on appeal, etc 607 2046-2048
241A | Withholding of refund in certain cases. 608 2049-2051
244A | Interest on refunds 609-611 | 2052-2058

245 Set off of refunds against tax remaining payable | 611-613 2059-2063
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Section wise Index

Sections Chapters Page Case Nos.
Nos.
CHAPTER XIX-A
SETTLEMENT OF CASES
245C | Application for settlement of cases 613-617 2064-2075
245D Procedure on receipt of an application under | 617-625 2076-2093
section 245C
CHAPTER XIX-B
ADVANCE RULINGS
245R | Procedure on receipt of application 625-632 2094-2119
CHAPTER XX
APPEALS AND REVISION
A.—Appeals to Commissioner (Appeals)
246A | Appealable orders before Commissioner| 632-634 2120-2126
(Appeals)
249 Form of appeal and limitation 634 2127-2128
250 Procedure in appeal 635-636 2129-2136
251 Powers of the Commissioner (Appeals) 637-641 2137-2151
B.—Appeals to the Appellate Tribunal
253 Appeals to the Appellate Tribunal 641-643 2152-2158
254(1) | Orders of Appellate Tribunal- Duties -Powers 643-657 2159-2202
254(2) | Orders of Appellate Tribunal - Mistake apparent | 657-668 2203-2230
from the record
254(2A) | Orders of Appellate Tribunal - Stay 668-670 2231-2237
255 Procedure of Appellate Tribunal 670-671 2238-2239
CC.—Appeals to High Court
260A | Appeal to High Court 671-674 2240-2250
D.—Appeals to the Supreme Court
261 Appeal to Supreme Court 675 2251
E.—Revision by the Principal Commissioner
or Commissioner
263 Revision of orders prejudicial to revenue 675-710 2252-2370
264 Revision of other orders 711-715 2371-2381
F-General
268A | Filing of appeal or application for reference by | 715-717 2382-2385

income-tax authority
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Sections Chapters Page Case Nos.
Nos.

CHAPTER XX-C
PURCHASE BY CENTRAL GOVERNMENT
OF IMMOVEABLE PROPERTIES IN CERTAIN
CASES OF TRANSFER

269UD | Order by appropriate authority for purchase by | 717-718 2386-2387
Central Government of immovable property.

CHAPTER XXI
PENALTIES IMPOSABLE
270AA | Immunity from imposition of penalty, etc. 718 2388
271(1)(c) | Penalty- Concealment 718-727 2389-2421
271AA | Penalty for failure to keep and maintain 727 2422

information and document, etc., in respect of
certain transactions.

271AAA | Penalty where search has been initiated 727-728 2423
271AAB | Penalty where search has been initiated 728-729 2424-2426
271D | Penalty for failure to comply with the provisions 729 2427

of section 269SS

271G | Penalty for failure to furnish information or| 729-730 2428-2429
document under section 92D

272A | Penalty for failure to answer questions, sign 730 2430-2431
statements, furnish information, returns or
statements, allow inspections, etc.

CHAPTER XXII
OFFENCES AND PROSECUTIONS

276C Wilful attempt to evade tax, etc. 730-734 2432-2440

276CC | Failure to furnish returns of income 734-735 2441
276D | Failure to produce accounts and documents 735 2442
279 Prosecution to be at instance of Principal Chief 735 2443

Commission or Chief Commission or Principal
Commissioner or Commissioner

CHAPTER XXIII

MISCELLANEOUS
281 Certain transfers to be void 735-737 2444-2448
281B Provisional attachment to protect revenue in 738 2449-2450

certain cases
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Sections Chapters Page Case Nos.
Nos.
292B Return of Income, etc., not to be invalid on 738 2451
certain grounds
Black Money (Undisclosed Foreign Income and
Assets) Act, 2015
2(11) Undisclosed foreign assets 739-740 2452-2453
10(1) Assessment 741 2454
The Direct Tax Vivad Se Vishwas Act, 2020
2(1)(a) | "appellant" means 742 2455-2456
2(1)(a)(i) | Appellant — Pendency of appeal 742-745 2457-2463
2(1)(a)(ii) | Appellant — Period of limitation 745-746 2464-2465
2(1)(j) | Disputed tax 746 2466
2(b) Appellate forum 746-747 2467-2468
3 Amount payable by declarant 747-749 2469-2473
4 Filing of declaration and particulars to be| 749-754 2474-2488
furnished
5 Time and manner of payment 754 2489
9(a)(ii) | Tax arrear 755-757 2490-2491
List of important dates and events under the | 758 to
Direct Tax Vivad Se Vishwas Act, 2020 760
Income Declaration Scheme, 2016 - Finance
Act, 2016, S.181 (2016) 381 ITR 9 (st.) 35,
(2016) 381 ITR 169 (St) 236
191 Tax paid under the Scheme shall not be| 761-762 2492-2494
refunded
Kar Vivad Samadhan Scheme, 1998 (Finance
Act 2 of 1998)
89 Tax Arrears — Adjustment of refund 763 2495
Securities Transaction Tax (STT) Finance (No.
2) Act, 2004
98 Short collection of tax 764 2496
Wealth-tax Act, 1957
2(e)(a) | Asset — Urban land 765-766 2497-2501
5(i) Exemption 767 2502
7 Value of assets — Land 767-768 2503-2505
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Sections Chapters Page Case Nos.
Nos.

17 Reassessment — Limitation 768-769 2506-2507

Interpretation of taxing statutes, precedents 770-771 2508-2512

Allied laws

Advocates Act, 1961

34 Power of High Courts to make rules 772-773 2513

35 Punishment for Advocates for misconduct 773 2514
Appellate Tribunal and other Authorities 773-774 2515-2516
Chartered Accountants Act, 1949

22 Professional or other misconduct 774 2517

Constitution of India

Art.32 | Remedies for enforcement of rights conferred | 774-775 2518
by this part

Art.141 | Law declared by the Supreme Court shall be | 776-777 2519-2520
binding on all courts.

Art. Appointment of retired judges at sittings of High | 777-778 2521
224A | Courts

Consumer Protection Act, 2019

101 Power of Central Government to make rules 778 2522
Contempt Court Act, 1971
13 The court may permit, in any proceeding for 779 2523

contempt of court

Customs Act, 1962

124 Show cause notice before confiscation of goods | 779-780 2524
etc
Goods and Service Tax Act, 2017 (IGST)
13(8)(b) | Constitutional validity 780-781 2525
Lawyers in individual capacity 781 2526
Limited Liability Partnership Act (6 of 2009)
58(1) Registration and effect of conversion 782 2527
The Limitation Act, 1963
5 Extension of prescribed period 782 2528
18 Effect of acknowledgement in writing 782-783 2529
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Sections Chapters Page Case Nos.
Nos.
The Negotiable Instruments Act, 1881
138 Dishonour of cheque for insufficiency 783-784 2530
Motor Vehicles Act 1988
168 Compensation 785 2531
Prohibition of Benami Property Transactions
Act, 1988
2(9) Benami transactions 785 2532-2533
Prohibition of benami transactions 786 2534
4 Prohibition of the right to recover property held 786 2535
as Benami
24(3) The Amended Benami Law provides for interim | 786-787 2536
provisional attachment of the property by the
concerned Initiating Officer at the initial stage
of inquiry by such Initiating Officer.
Railways Act, 1989
20D Hearing of objections 788 2537
Registration Act, 1908
17 Documents of which registration is compulsory 788 2538
Specific Relief Act, 1963
12 Specific performance of part of Contract 788 2539
Reference to Finance Bill, Circulars,
Notifications and Articles
Finance Bill, 2021 789
Circulars, Notifications Schemes 789-793
Articles — Section wise 794-799
Articles — Subject wise 800-824
Notes 825-832
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Income-tax Act, 1961

S. 2(1A) : Agricultural income - Income derived from sale of saplings and seedling
grown in a nursery alone shall deemed to be agricultural income - subsequent
operation, i.e., supply of fertilizer, supply of soil, engaging horticulturists, insuring the
plant, making pits and other related activities carried out in assessee’s nursery but
in client’s site cannot be termed as secondary operation and hence not agricultural
income. [S. 10(1)]

The Tribunal observed that the primary operation done in assessee’s nursery confine
only with regard to growing of plants and saplings. The subsequent operation, i.e.,
supply of fertilizer, supply of soil, engaging Horticulturists, insuring the plant, making
pits and other related activities even assuming it is secondary operation was never
carried out in assessee’s nursery but in client’s site. Plants and saplings are planted in
the client’s site and became the property of the client. Thereafter the assessee’s role is
only to tend these plants and saplings. The services so performed are in the nature of
maintenance and cannot be termed as secondary operation in the strict sense of the
term. The Tribunal held that income derived by the assessee by activities other than
sale of plants raised in its own nursery is not in the nature of agricultural income falling
within the definition of section 2(1A) of the I.T. Act. (AY. 2016-17)

Jayanti Botanical Gardens v. ITO (2021) 61 CCH 342 [ 211 TT] 15 (UO)(SMC)(Bang.)(Trib.)

S. 2(14)(1) : Capital asset — Property of any kind — Rights or interest in a property
— Period of holding is to be reckoned from date of first agreement, while calculating
capital gains.[S. 2(42A), 2(42B), 45]

Tribunal held that rights or interests in a property are transferable capital assets
and hence, booking rights or rights to purchase apartment or rights to obtain title to
apartment are also capital assets that can be transferable and therefore, a right in an
uncompleted building or a flat is clearly a property. Period of holding is to be reckoned
from date of first agreement while calculating capital gain on sale of such property.
(AY. 2011-12, 2013-14)

Shiv Kumar Jatia v. ITO (2021) 190 ITD 181 (Delhi)(Trib.)

S.2(14)(iii) : Capital asset — Agricultural land - Land continued to be agricultural land
in the revenue records — located 20 kms. away from municipal corporation limits —
Cutting and carrying away of rubber trees did not change classification of land from
agricultural to non-agricultural land - User by buyer is not relevant for assessing the
gain in the hands of the assessee — Not liable to be assessed as capital gains [S. 45]

The assesseee sold the agricultural land. As per the condition of MOA the assessee
agreed to cut and carry away all rubber trees on said land at his own expenses before
sale. Land continued to be agricultural land in the revenue records and the land was
located 20 kms. away from municipal corporation limits. The Assessing Officer held



S. 2(14)(iii) Capital asset

that with cutting and carrying away of rubber trees land became barren land and a
barren land could not be treated as agricultural land and, further, KSIDC, in due course
of time, upon purchase from assessee, converted said land into an industrial Estate.
The Assessing Officer assessed the gain on sale of said land as liable to capital gains
tax. The Tribunal held that the sale of agricultural land cannot be assessed as capital
gains. On appeal by the revenue land the Court held that the land in question was
located 20 kms. away from municipal corporation limits. Assessee had demonstrated
that classification of land continued to be an agricultural land in revenue records even
as on date of sale. Land was put to use only for agricultural purposes by assessee. The
assessee could not be expected to have control over activities of buyer once transfer
was completed. Cutting and carrying away of rubber trees did not change classification
of land from agricultural to non-agricultural land. Order of Tribunal was affirmed.
(AY. 1996-97)

CIT v. Cochin Malabar Estates & Industries Ltd. (2021) 208 DTR 119 / (2022) 440 ITR 121
/ 324 CTR 246 | 285 Taxman 69 (Ker.)(HC)

S. 2(14)(iii) : Capital asset — Agricultural land — Land was situated 40 k.m away from
municipality - Agricultural activities were carried out in land, there were standing
banana crops as well as coconut trees, etc. — Approval from Joint Director, Directorate
of Town and Country Planning [‘DTCP’] for conversion of land for non-agricultural
purpose prior to execution of sale deed-Not liable to capital gain tax [S. 45]
Assessee sold land to a company and claimed same as exempt under section 2(14)
(iii) on ground that same was agricultural land. the AO held that on the date of sale
assessees along with their co-owners (sons) had obtained approval from Joint Director,
Directorate of Town and Country Planning ['DTCP’] for conversion of land for non-
agricultural purpose prior to execution of sale deed and therefore land was no longer
agricultural land and assessee was not eligible for claiming exemption u/s 45 of the Act.
Commissioner (Appeals) deleted the addition. On appeal Tribunal held that agricultural
activities were carried out in land, there were standing banana crops as well as coconut
trees, etc, and land was situated 40 k.m away from municipality. Accordingly affirmed
the order of CIT(A). On appeal by the Revenue, High Court affirmed the order of the
Tribunal) (AY. 2009-10)

CIT v. P Mahalakshmi (2021) 276 Taxman 224 (Mad.)(HC)

S. 2(14)(iii) : Agricultural income - Agricultural land - Sold to non-agriculturist — Not
capital asset — Not liable to be assessed as capital gains — Sold agricultural land and
purchased another agricultural land and took possession - Entitled to deduction.
[S. 10(1), 45, 54B]

Tribunal held that land revenue was paid every year to Government as agricultural land.
From certificate of Collector it was evident that till date of sale, land was an agricultural
land and no non-agricultural activities had been carried on said land till date of its
sale. The Assessing Officer was directed to treat the land as agricultural land. Assessee
purchased another agricultural land and took possession. Entitled to deduction. (AY.
2012-13)

Suresh Dhulabhai Patel v. ITO (2021) 189 ITD 374 / 211 TTJ 41 (UO)(Surat)(Trib.)



Deemed dividend S. 2(22)(e)

S. 2(22)(e): Deemed dividend — Advance against sale of commercial space — Addition
cannot be made as deemed dividend.

Dismissing the appeal of the Revenue the Court held that Tribunal had given findings
of fact that advance received by assessee from company was not in the nature of loan
or advances as contemplated in section 2(22)(e), but was trade advance against booking
of commercial place being built by assessee. Deletion of addition was affirmed.

PCIT v. Anumod Sharma (2021) 283 Taxman 564 (Delhi)(HC)

S. 2(22)(e) : Deemed dividend - Commercial transaction - Personal properties as
collateral to bank borrowings — Amount received as advance for purchasing property
— Not assessable as deemed dividend.

Dismissing the appeal of the Revenue the Court held that the advance was not given
to assessee merely because he was shareholder with substantial interest but because
company had derived benefit from assessee as the assessee has given his personal
properties as collateral to bank borrowings. Advance received cannot be assessed as
deemed dividend. (AY.2009-10)

CIT v. N.S. Narendra (2021) 282 Taxman 198 (Karn.)(HC)

S. 2(22)(e) : Deemed dividend - Loans and advance - Provision is applicable - Matter
remanded to Tribunal to decide on merit. [S.260A]

Tribunal deleted the addition made under S. 2(22)(e) of the Act. High Court up held the
order of the Tribunal. Revenue filed an application to recall the said order contending
that it was settled law that deemed dividend was taxable in hands of recipient. High
Court recalled the order and restored the matter back to the Tribunal to decide it on
merit.

PCIT v. Gladder Ceramics Ltd. (2021) 280 Taxman 446 | (2022) 440 ITR 459 (Guj.)(HC)

S. 2(22)(e) : Deemed dividend - Loan to share holder - Commercial transaction —
Advance for construction of building — Not assessable as deemed dividend. [S.1150]
Allowing the appeal of the assessee the Court held that the amount advanced to share
holder for construction of building being a commercial transaction the said advance
cannot be assessed as deemed dividend.(AY.2007-08)

Jamuna Vernekar (Smt.) v. Dy. CIT (2021) 432 ITR 146 (Karn.)(HC)

S. 2(22)(e) : Deemed dividend — Loan — Not share holder of the Company — Not
assessable as deemed dividend.

Dismissing the appeal of the Revenue the Court held that since the assessee was not a
shareholder in the company from which it received loan, such loan amount could not
be treated as deemed dividend. Followed CIT v. T. Abdul Wahid & Co (2020) 428 ITR
456/275 Taxman 101 (Mad.) (HC) (AY. 2013-14)

CIT v. Checkpoint Apparel Labelling Solutions (India) Ltd. (2021) 276 Taxman 312 (Mad.)
(HC)
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S. 2(22)(e) Deemed dividend

S. 2(22)(e) : Deemed dividend — Not shareholder of company which had advanced loan
to assessee — Loan cannot be treated as deemed dividend.

The assessee was not the shareholder one of the partners in the assessee was a
shareholder in the company that advanced the loan to the assessee. Addition cannot be
made as deemed dividend.(AY. 2013-14)

Perfecta Lifestyle v. ITO (2021) 90 ITR 689 (Bang.)(Trib.)

S. 2(22)(e) : Deemed dividend — Loans and advances to share holders - Common share
holder — Not share holder in the company from which it had received loan — Additions
cannot be made.

Held that as the assessee was not a shareholder in said company from which it received
loan, such loan amount could not be treated as deemed dividend. Merely because there
were common shareholders in payer and payee company, addition cannot be made as
deemed dividend. (AY. 2009-10)

ITO v. Bajaj Herbals (P) Ltd. (2021) 191 ITD 41 (Ahd)(Ttib.)

S. 4 : Charge of income-tax — Capital or revenue — Non-compete fee — Sharing customer
database and sharing of trained employees — Fee received is not taxable. [S. 28(i)]
Held the non-compete fee was received for sharing the customer database and sharing
of trained employees. The receipt towards the transfer was not attributable to transfer
of any assets or right and from the mere fact that the receipt was not attributable to the
non-compete covenant, it could not be automatically concluded that the receipt was
either from business or income of an activity recurring in nature. The amount was not
assessable. (AY.1997-98)

CIT v. ABB Ltd (2021) 439 ITR 554 / (2022) 284 Taxman 350 (Karn.)(HC)

S. 4 : Charge of income-tax — Capital or revenue - Sale of emission reduction credit
- Capital receipt [S. 28(i)]

Dismissing the appeal of the revenue the Court held the sale of certified emission
reduction credit, which the assessee had earned on the clean development mechanism
in its wind energy operations, is a capital receipt and not taxable.(AY.2009-10)

CIT v. Wescare (India) Ltd. (2021) 439 ITR 657 (Mad.)(HC)

Editorial : Section 115BBG inserted by the Finance Act, 2017 with effect from
1.04.2018

S. 4 : Charge of income-tax — Capital or revenue — Sale of Certified Emission Reduction
Credit — Not assessable as business income. [S. 28(i)]

Dismissing the appeal of the revenue the Court held that the proceeds realized by
assessee engaged in wind power project on sale of Certified Emission Reduction Credit,
which assessee had earned on Clean Development Mechanism in its wind energy
operations was not an off-shoot of business, but an offshoot of environmental concerns
and hence being a capital receipt would not be taxable. (AY. 2009-10)

CIT v. Prabhu Spinning Mills (P) Ltd. (2021) 283 Taxman 89 (Mad.)(HC)



Charge of income-tax S. 4

S. 4 : Charge of income-tax — Carbon credit — Business of generation of electricity —
Capital receipts — Not taxable [S. 28 (i)]

Dismissing the appeal of the revenue the Court held that proceeds realized by assessee
company, carrying on business of generation of electricity on sale of Certified Emission
Reduction Credit (carbon credit) was capital receipts hence not taxable. (AY. 2010-11)
CIT v. Tamil Nadu Newsprint & Papers Ltd. (2021) 282 Taxman 350 (Mad.)(HC)

S. 4 : Charge of income-tax — Income or capital — Sale of Carbon Credits — Capital
receipt — No cost of acquisition of production to get entitlement Not assessable under
any head of income. [S.28 (i), 56]

Held that the Tribunal was right in holding that the proceeds realized by the assessee
on sale of certified emission reduction credits, which the assessee earned on the clean
development mechanism in its wind energy operations were a capital receipt and not
taxable under any head of income.(AY. 2011-12) (AY. 2010-11).(AY. 2009-10 and 2010-11)
PCIT v. Arun Textiles Pvt. Ltd. (2021) 435 ITR 273 (Mad.)(HC)

CIT v. VMD Mills Pvt Ltd (2021) 435 ITR 316 |/ 280 Taxman 384 (Mad.)(HC)

CIT v. Vedha Spinning Mills Pvt Ltd (2021) 435 ITR 687 |/ 281 Taxman 288 (Mad.)(HC)

S. 4 : Charge of income-tax — Real income — Mere receipt is not sufficient — Subsidiary
of a Government Company — Money belongs to Central Government — Not assessable
as income [S. 2(24)]

On appeal the Court held that since Government departments were not under obligation
to pay Income-tax, merely because the funds were in the hands of the assessee and
earned interest, the interest income could not be taxed in the assessee’s hands. The
interest income for the assessment year 2009-10 was non-computable income of the
assessee. (AY. 2009-10, 2011-12)

Brahmos Aerospace Thiruvananthapuram Ltd. v. ACIT (2021) 438 ITR 91 |/ 208 DTR 185/
323 CTR 922 (Ker.)(HC)

S. 4 : Charge of income-tax — Sale of Carbon credits — Capital receipts — Not taxable.
Dismissing the appeal of the Revenue the Court held that a receipt on sale of carbon
emission reduction is a capital receipt. Followed S.P. Spinning Mills Pvt Ltd v. ACIT
(2021) 433 ITR 61 (Mad.) (HC) (AY. 2010-11)

PCIT v. Lanco Tanjore Power Co. Ltd. (2021)434 ITR 671 (Mad.)(HC)

Editorial : Notice issued in SLP filed against order of High Court, PCIT v. Lanco
Tanjore Power Co. Ltd. (2022) 284 Taxman 276 (SC)

S. 4 : Charge of income-tax — Carbon credit — Capital or revenue — Sale of certified
emission reduction credit, which the assessee earned on the clean development
mechanism in its wind energy operations, was a capital receipt and not taxable
Dismissing the appeal of the revenue the Court held that the Tribunal was right
in holding that the proceeds received by the assessee towards clean development
mechanism by realization of carbon credits in its wind energy operations were a capital
receipt and not taxable.(AY.2009-10)

CIT v. Ambika Cotton Mills Ltd. (2021) 433 ITR 193 | 279 Taxman 405 (Mad.)(HC)
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Editorial: Order in Ambika Cotton Mills Ltd.v Dy CIT (2013) 27 ITR 44 (Chennai)
(Trib.) is affirmed.

S. 4 : Charge of income-tax — State of West Bengal Industrial Policy Scheme - Sales
tax or Value added tax subsidy and power subsidy - For setting up new units in State-
Capital receipts.

Held that the object of the West Bengal Incentive Scheme was for encouraging the
setting up of new industrial units and expansion of existing industrial units pursuant
to which Industrial Promotion Assistance was to be paid in the form of power subsidy,
sales tax or value added tax subsidy to the assessee. The assessee had invested in the
sponge iron plant and mega project (induction manufacturing units sponge iron, power,
billet) according to the Scheme, which made the assessee eligible for subsidy under the
Scheme taken out by the Government of West Bengal for making capital investment in
the State. Therefore the nature of subsidies received under the State Industrial Scheme
was in the capital field not exigible to tax. Followed CIT v. Chaphalkar Brothers (2018)
400 ITR 279 (SC), followed.(AY.2013-14)

Dy. CIT v. Ankit Metal and Power Ltd. (2021) 92 ITR 189 (Kol.)(Trib.)

S. 4 : Charge of income-tax — Subsidy — Exemption from value added tax for Newly set
up manufacturing units or existing units for substantial expansion - Capital receipt —
Liable to be excluded from computation of book profit.[S.115]B]

Held that as the object of the subsidy was to accelerate industrial development and
generate employment in the State, the incentive received in the form of value added tax
exemption was capital in nature and also liable to be excluded from the computation
of book profits.(AY.2014-15)

Sunrise Biscuit Co. Pvt. Ltd. v. ITO (2021) 92 ITR 599 / 214 TTJ] 785 (Gauhati)(Trib.)

S. 4 : Charge of income-tax — Foreign currency — Convertible bonds — Buy back of
foreign currency bonds at discounted price — Foreign currency convertible bond
proceeds were utilized for setting up a new manufacturing facility or expansion of
manufacturing facility — Discount is capital receipt. [S. 28(i)]

Held, that the foreign currency convertible bond proceeds were utilized for setting up a
new manufacturing facility or expansion of manufacturing facility. The discount received
through buy-back of the foreign currency convertible bonds at a discounted price was
not income, it has to be treated as capital receipt. (AY. 2009-10, 2010-11)

Paramount Communications Ltd. v. Dy. CIT (2021) 90 ITR 20 (Delhi)(Ttib.)

S. 4 : Charge of income-tax - Air craft — Credit given was not incidental to business
- Commission- Not chargeable to tax as revenue receipt — Receipt is capital in nature
- Credits received by assessee from engine manufacturer for selecting its engine in
aircraft would not be taxable as business income. [S.28(i), 28(iv), 43(1)]

Assessee-company engaged in business of operating airlines in India, entered into a
purchase agreement with AIRBUS SAS, France for supply of 100 aircrafts. Assessee
was given option to choose engines to be fitted in aircrafts and it chose engines
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manufactured by IAE. In return, IAE agreed to give certain amount of credit to assessee
for choosing its engines. Assessing Officer held that credits were revenue receipts on
ground that aircrafts were not purchased by assessee but hired on lease and nature of
credit will change with change in mode of acquisition. On appeal the Tribunal held
that credits were received for selection of engines for purpose of support for aircraft
acquisition and nature of receipt for 34 aircrafts was accepted to be capital. Since
aircrafts were part of fixed capital for assessee and credits were not incidental to or
derived from business of operation of commercial aircraft the amount of credit was
capital in nature. The Tribunal also held that the aircrafts were assessee’s commercial
assets and not stock-in-trade, there was no adventure in nature of trade when aircrafts
were acquired or engines were selected and therefore, provisions of section 28(i)
and 28(iv) would not be applicable and credits received by assessee from engine
manufacturer for selecting its engine would not be taxable as business income. (AY.
2012-13)

InterGlobe Aviation Ltd. (IndiGo) v. ACIT (2021) 191 ITD 1 (SB)(Delhi)(Trib.)

S. 4 : Charge of income-tax — Sale of FSI — Development Control Regulation (DCR) -
Capital receipt — Not assessable as long term capital gains. [S. 2(24), 45]

Held that consideration received for the sale of additional FSI for which no cost was
incurred not exigible to long term capital gains. Followed CIT v. Kailash Jyoti No. 2 CHS
and ors, ITA No.1607 of 2013 dt 24-4-2015 (Bom.)(HC) (ITA No.. 6228 /Mum/ 2017, dt.
21-5-2021) followed.(AY. 2013-14)

Batliboi Ltd v. ITO (2021) 62 CCH 160 (Mum.)(Trib.)

S. 4 : Charge of income-tax — Diversion by overriding title — Assessee bank under
liquidation - Interest income — Interest income earned by assessee post liquidation
was diverted at source by overriding title for payment of DICCI and not taxable as
its income.[S. 145]

Assessee was a co-operative bank and under liquidation with effect from 13-8-2002.
Post liquidation assessee through liquidator was to realize debt/assets for making further
payment to creditors. Assessee had received amount of interest income net of expenses
in year under consideration of Rs. 6.53 crores post liquidation. The assessee set off the
interest income against the brought forward business loss. The Assessing Officer has
did not allow set off. Before CIT (A) the assessee contended that interest income was
not taxable. CIT (A) rejected the claim of the asseessee. On appeal, the Tribunal held
that as per understanding with DICGCI, assessee was liable to make payment to DICGCI
against amount recovered by it, therefore, amount to be received by assessee had to
be paid firstly to DICGCI after making necessary provision for expenses in relation to
liquidation and declaration of dividend. Tribunal held that since amount of interest in
dispute was not the income of assessee, same could not have been made subjected to
tax in hands of assessee. (AY. 2011-12)

Visnagar Nagrik Shakari Bank Ltd. v. DCIT (2021) 191 ITD 681 (Ahd)(Trib.)
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S. 4 : Charge of income-tax - Sales tax subsidy Capital or revenue — After
commencement of commercial production - Quantum depends upon production and
sales — Reimbursement of sales tax paid — Assessable as revenue receipt [S. 28(i)]
Held that as per the scheme of the State Government assessee was eligible for subsidies
only after commencement of commercial production and quantum of subsidy depended
upon production, sales and sales tax collected and paid by assessee. Since subsidy was
a performance based subsidy, reimbursement received by assessee in form of refund of
sales tax paid to the State Government was to be treated as revenue receipt. (AY. 2013-
14, 2014-15)
JCIT (OSD) v. Medha Servo Drives (P) Ltd. (2021) 191 ITD 333 (Hyd.)(Ttib.)

S. 4 : Charge of income-tax — Hardship allowance received from the Developer -
Capital receipt — Not chargeable to tax. [S. 2(24)(vi)]

Relying on the decisions in the case of Delilah Raj Mansukhani (Smt.) v. ITO, ITA
No.3526/Mum/2017,dt. 29.01.2021, Kaushal K. Bangia v. ITO ITA No.2349/Mum/2011 dt.
31-1-2012, and Shri Devshi Lakhamshi Dedhia v. ACIT in ITA No.5350/Mum/2012 held
that the benefit received by the assessee in the form of bigger size of flat and amount
received as hardship allowance from the developer is are capital receipts. (ITA No.132/
Ind/2020 dt. 29-9-2021) (AY. 2011-12)

Shri Lawrence Rebello v. ITO (Indore)(Trib.) www.itatonline.org

S. 4: Charge of income-tax — Reimbursement of Software payments — Licence obtained
from third parties — Not royalty — Not taxable [S.9(1)(vii)]

The assessee entered into a services agreement to provide SAP software and licence
to its Indian subsidiary on a cost-to-cost basis without any markup. The assessee has
purchased a licence on behalf of the Indian subsidiary and then charged the assessee
for these amounts. The Assessing Officer held that once a right had been provided for
a cost, the fact that there was no markup or any profit would not take the receipt out
of income nature. In such a scenario, the amount cannot be treated as reimbursement
and the payments was treated as Royalty.

The Tribunal noted the agreement, and the financial director’s certificate held there was
no challenge to the factual element of the receipt being a cost to cost reimbursement
received by the assessee. The routing of the payments has no bearing on the taxability
of the income in the hands of the assessee. The receipt of software licence fees by the
assessee from its Indian subsidiary was reimbursement of software licence fees paid to
a third party, and it would not constitute income taxable in the hands of the assessee.
(AY. 2015-16)

SCA Hygiene Products AB v. Dy. CIT (IT)(2021) 187 ITD 419/ 209 TT] 545 | 123 taxmann.
com 152/ 85 ITR 607/197 DTR 401 (Mum.)(Trib.)

S. 4 : Charge of income-tax — Assessee a Federation of co-operative societies received
contribution from its members towards co-operative education fund - Assessee had no
discretion to spend amount received — the contribution could not be treated as income
of assessee.[S.80P(2)(a)(i)]

The Appellate Tribunal has held that the contribution was received by the assessee
from co-operative societies towards specific purpose and the assessee has no discretion

8



Charge of income-tax S. 4

to spend the contribution received. The utilization of the contribution is to be decided
by the Advisory Board consisting of different persons as per the direction of the
Government of Karnataka. The donations were for specific purposes which means that
the assessee has agreed to act as a trustee for this contribution received from various
co-operative societies. Thus, the donations received by the assessee being for specific
purposes do not belong to the assessee. Hence, such donations do not form income of
the assessee. (AY. 2013-14 to 2015-16)

Karnataka State Co-operative federation Ltd. v. ACIT (2021) 186 ITD 750 (Bang.)(Trib.)

S. 4 : Charge of income-tax — In the absence of transfer of units in a project neither
a sale can be recorded in the books of the assessee nor any income can be said to
have arisen in the hands of the assessee consequently, no income can be brought to
tax in the hands of the assessee — Estimate of profit at 8% as contractor was deleted.
[S. 2(47)]

Tribunal held that in the absence of transfer of units in a project neither a sale can
be recorded in the books of the assessee nor any income can be said to have arisen
in the hands of the assessee, consequently, no income can be brought to tax in the
hands of the assessee. The AO presumed that the assessee acted as a contractor and
estimated profit @ 8% of cost. The Hon’ble Tribunal observed that there was nothing
on record that stated the assessee acted as a “work contractor” on behalf of SNCML to
construct the building. The contribution agreement referred to by the AO was nothing
but assigning the supervision of the construction to the assessee by SNCML. Similarly,
the assessee received contribution from the prospective unit buyers and the same was
taken into consideration and offered to tax by SNCML. As a result, Revenue’s action of
taxing 8% of cost of construction presumptively in the hands of assessee was incorrect.
(AY. 2011-12)

ITO v. Kidderpore Holdings Ltd (2021) 213 TT] 6 / 197 DTR 8 (Mum.)(Trib.)

S. 4 : Charge of income-tax — Option price received from joint ventures for getting
right to acquire further shares in joint venture company -Advance towards sale price
of shares — Capital receipt.[S. 28(i), 45]

Tribunal held that option price received from CUIH against to sell the shares of joint
ventures company for getting right to acquire further shares in joint venture company
is advance towards sale price of shares which is capital receipt which requires an
adjustment only at the time of transfer of shares by the assessee to CUIH while working
out capital gains. (AY. 2015-16)

Dabur Invest Corp v. JCIT (2021) 210 TTJ 785 / 202 DTR 209 (Delhi)(Trib.)

S. 4 : Charge of income-tax — Capital or revenue — Subsidy received under incentive
scheme of Government Scheme of Maharashtra — Capital receipt [S. 28(1)]

Held that subsidy granted by the Government of Maharashtra under the Package Scheme
of incentives 2007 was to encourage industrial growth in less developed areas of the
State and the quantification of the same is linked with the amount of investment made
in setting up the eligible unit, therefore the subsidy is capital receipt and not chargeable
to tax. (AY. 2014-15)

Hyundai Construction Equipment India (P) Ltd. v. ACIT (2021) 208 DTR 449 (Pune)(Trib.)
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S. 4 : Charge of income-tax — Income — Diversion by overriding title- Right to recover
gap only on approval — Appeal pending before Appellate Authority and Court -
Regulatory Assets under approval received is not taxable on account of diversion of
income by overriding title.

The AAR held that in determining whether there has been diversion of income by
overriding title, it is the nature of the obligation which is the decisive factor. There is a
difference between an amount which a person is obliged to apply out of this income and
an amount which by obligation cannot be said to be part of the income of the assessee.
Where an obligation exists, income is diverted at source. Ruled that the regulatory
assets under approval received by the assessee would not be taxable in its hands but in
the hands of RI on account of diversion of income by overriding title ; but where the
income is required to be applied to discharge an obligation after such income reaches
the assessee, the same consequence, in law, does not follow. The second payment is
merely an obligation to pay another a portion of one’s income, which has been received
and since applied. The first is a case in which the income reaches to the assessee, who
even if he were to collect it, does so, not as part of his income, but for and on behalf
of the person to whom, it is payable. Accordingly the regulatory assets under approval
(RAUA) received by AEML will not be liable to tax in the hands of AEML but will be
taxable in the hands of RInfra by overriding title.

Adani Electricity Mumbai Ltd., IN RE (2021) 432 ITR 173 (AAR)

S. 5 : Scope of total income — Wheeling charges — Uncertainty of receiving — Method
of accounting - Not assessable as income for the relevant year [S.4, 145]

Assessee raised demand upon State Electricity Boards of several States towards
transmission charges (wheeling charges) for transmission of exchange of electricity by
assessee amongst these States, however due to dispute with regard to such wheeling
charges amongst all these states and there was an uncertainty of receiving same did not
recognise the revenue said wheeling charges as income. The AO made an addition on
account of such wheeling charges. Tribunal deleted the addition. Dismissing the appeal
of the Revenue the Court held that since there was an uncertainty of receiving wheeling
charges due to dispute, income did not accrue to assessee during year and, same could
not be subjected to tax. Order of Tribunal was affirmed. (AY. 2001-02)

CIT v. Karnataka Power Transmission Corporation Ltd. (2021) 276 Taxman 439 (Karn.)(HC)

S. 5 : Scope of total income — Accrual of income - Sale proceeds - Memorandum
of understanding (MoU) with SIPL to invest in project to be executed by SIPL -
Agreement for sale — Project was not completed — whole profit cannot be taxed in the
first year of execution of MOU - Matter remanded [S. 145]

Held that the Assessing Officer could not have brought the whole profit of the project
to tax in the first year of the execution of the MoU. Since claim of assessee was not
verified by Commissioner (Appeals) and it needed proper verification, matter was to be
remitted to file of Assessing Officer to redo assessment de novo and he was directed to
verify status of project as it could be taxed only to extent of income which accrued to
assessee during the relevant assessment year. (AY. 2013-14)

Pearl Coschem (P) Ltd. v. DCIT (2021) 190 ITD 569 (Mum.)(Ttib.)

10
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S. 5 : Scope of total income — Accrual of income — Interest on overdue payments
— Unable to recover outstanding dues — No accrual of income. [S.145, Accounting
Standard 9]

Dismissing the appeal of the Revenue the Tribunal held that the assessee did not
recover overdue interest from financial year 1996-97 and stopped accounting for it from
that year onwards. Collectible is different from accrual. Under the mercantile system,
interest income accrues with time. Interest charged and debited to account as income is
recognised under the accrual system but not in the cash system. As the overdue interest
was not collectible from financial year 1996-97, a prudent businessman, following
Accounting Standard 9 of the Institute of Chartered Accountants of India, would not
recognise the said income ; there was no question of claiming it as bad debt because
it was not accountable owing to uncertainty of its collection. (AY.2009-10 to 2012-13)
ITO v. HMT (IT ) Ltd. (2021) 85 ITR 18 (Bang.)(Ttib.)

S. 5 : Scope of total income — Accrual — Mercantile system of accounting — Advance of
loan for construction - Land in dispute — Write off of principal sum advanced as bad
debt — Notional interest cannot be taxed on accrual basis [S.4, 145]

Allowing the appeal the Tribunal held that according to Accounting Standard 9 on
“Revenue recognition”, where there was uncertainty regarding realisation of any claim
or receipt including interest, it was to be recognised only when there was reasonable
certainty as regards its ultimate collection. Since there was uncertainty with regard to
the ultimate collection of interest, the assessee had not accounted for it in its books
of account for the assessment year 2016-17, though it was following the mercantile
system of accounting. The addition of notional interest in the circumstances of the
present case, was not justified under the accrual concept of accounting, having regard
to the mandatory and binding AS-9. Where the principal was doubtful of recovery,
interest thereon could not be said to have accrued and added to income even under
the mercantile system of accounting. Therefore, the charge of notional interest was not
sustainable.(AY.2016-17)

Red Fort Shahjahan Properties Pvt. Ltd. v. ACIT (2021) 85 ITR 686 (Delhi)(Trib.)

S. 6(1) : Residence in India - Individual - Out side India for a period more than 182
days- Salary income received by assessee outside India from a foreign employer for
services rendered outside India could not be brought to tax in India. [S. 5]

Held that since the assessee was outside India for a period of more than 182 days, he
had became a non-resident and, therefore, salary income received by assessee outside
India from a foreign employer for services rendered outside India could not be brought
to tax in India. (AY. 2011-12)

Ashish Bhardwaj v. ITO (2021) 190 ITD 867 (SMC)(Delhi)(Ttib.)
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S. 6(6) Residence in India

S. 6(6) : Residence in India — Not-ordinarily resident — Accrual of income - Sale of
stock option - Earlier employer — Matter remanded back to the Assessing Officer
[S. 5(1) (c)]

On appeal the assessee contended that he was employee of Google India, returned salary
income and claimed that as he came under NOR category for relevant year, he was not
liable to pay tax on sale of stock option given to him by his earlier employer in USA
and he was liable to pay tax only on income earned in India. Assessing Officer included
income from sale of stock options as income of assessee, which was affirmed by the
Tribunal. Court held that since NOR status and purchase of stock option of assessee
was a mixed question of fact and law, in interest of justice, in order to give one more
opportunity to assessee, matter would be remitted back to Assessing Officer. (AY. 2010 -11)
Dr. S. Muthian v. ACIT (2021) 281 Taxman 640 (Mad.)(HC)

S. 9(1)(i) : Income deemed to accrue or arise in India — Representative assessee —
Trustee - Business connection -British Virgin Islands by company registered in Jersey-
Trust in Jercsey becoming sole beneficiary — Power to make investment in in India
- Foreign Trustees recognised by Indian Income-Tax Law — Arrangement for purposes
of commercial expediency - Income that accrued to the trust would not be chargeable
to tax in India either by virtue of application of section 61 read with section 63 or
section 161 of the Act conjointly with the provisions of article 24 of the DTAA. Income
accruing — Ruling of AAR was quashed — DTAA-India-UAE [S. 5(2), 10(23FB) 61, 62, 63,
90, 160, 161, 245-0, Indian Trusts Act, 1882, S. 1, 3, Art. 4(2)(d), 24]

The assessee filed its return of income in India, disclosing therein income that fell within
the scope of section 5(2) of the Act but in view of the exemption available in terms
of the DTAA, reported nil taxable income. The assessee did not have any permanent
establishment or fixed place of business or any other form of presence in India and
did not have any business connection or operations in India. According to the assessee
income derived from making investment and debt securities in India was not assessable
to tax in India having regard to the provisions of article 24 of the DTAA read with
sections 61 and 161 of the Act. The assessee applied to the Authority for Advance Rulings
constituted under section 245-O to give a ruling on the question. The Authority held that
: (a) the trust was registered in Jersey and there was no treaty between India and Jersey,
(b) sections 61 and 63 of the Act would apply only to those trusts which fell under the
Indian Trusts Act, 1882 and as the trust did not meet the definition, characteristics and
features of trust as per Indian law, (c) India had not ratified the Hague trust convention
of July 1, 1985 and hence trust laws of foreign jurisdictions were not applicable in India,
(d) the settlor could not be the sole beneficiary, (e) sections 60 to 64 were designed to
over take and circumvent the counter design by a taxpayer to reduce its tax liability by
parting with its property in such a way that the income would no longer be received by
him but at the same time he retained certain powers over the property or income, (f)
though section 160(1)(i) or (iv) provides that a trustee can be a representative assessee,
in this case the trustee being a resident of Jersey could not be an agent of the assessee,
(g) no authority or material had been placed before the Authority to suggest that the
provisions of section 161 would be applicable to a foreign trust or trustee, (h) the
assessee’s representative could not satisfactorily answer the query as to why the assessee

12



Income deemed to accrue or arise in India S. 9(1)(i)

would like to route its investment in non-convertible debenture funds through Jersey
route for investment in Indian market and the assessee itself being a registered foreign
institutional investor could have directly invested in Indian portfolios and taken advantage
of article 24 of the DTAA, (i) as the assessee was receiving income through a device and
not from direct or immediate receipt the income received from Indian debt investment
was not derived by the assessee and did not fall under article 24 of the DTAA, (j) there
was a proposed amendment (it has come into effect only from April 1, 2021) which
supported the view that if an entity is a resident of the U. A. E. and through this entity
the assessee was in receipt of some income then the income would be exempted from tax
under section 10 of the Act and the proposed amendment suggested that indirect accrual
of income is not eligible for treaty benefit. On a writ, allowing the petition the Court held
that ; (a) income earned through the assessee’s investment in the Indian debt portfolios
directly would have been exempted under article 24 of the DTAA ; (b) the assessee was
registered as a foreign institutional investor and later foreign portfolio investor with the
SEBI ; (c) the deed of settlement with ETL regarding the trust ; (d) the assessee had made
a capital commitment of USD 200 million in the trust in the capacity of the settlor of
the trust, ETL was the trustee of the trust and the assessee was also the sole beneficiary
of the trust ; (e) the trust was registered as a foreign portfolio investor with the SEBI.
Section 61 of the Act provides that any income arising to any person by virtue of a
revocable transfer shall be chargeable to tax as the income of the transferor. The deed of
settlement and particularly clauses from the deed of settlement showed that there was
a revocable transfer by the settlor, i. e, the assessee to the trustee ETL, and as such any
income arising to the trustee should be chargeable in the hands of the assessee. The word
‘trust’ in section 63 covers all trusts within its ambit. The Hague trust convention does not
decide the issue one way or the other. There was nothing to even suggest in the ruling
of the Authority how the ratification of Hague trust convention would affect the status of
foreign trusts in India. Even a foreign trust is a trust under the Act and the Income-tax
return form prescribed under the Act requires the details of the trust created under the
laws of a country outside India. The trust created in terms of the deed of settlement was
consistent with the requirements of both, the Indian Trusts Act as well as Trust (Jersey)
Law, 1984 as to what constitutes a trust. The Act does not make any provision that the
settlor cannot be a sole beneficiary. Secondly, there is no provision under the Indian
Trusts Act which debars the settlor from being beneficiary. In the present instance, the
settlor was not the trustee but was the sole beneficiary which was clearly permissible. If
the assessee had invested the amount directly, the income derived from such investment
would be exempted under article 24 of the DTAA. The assessee had not created the
trust to avoid tax. The assessee had routed its investment in certain instruments through
the trust only for commercial expediency. This assessee had explained in detail to the
Authority why it had routed its investment in non-convertible debentures through the
Jersey route for the India market. The Act does not provide anywhere that only a trustee
who is resident of India can be an agent under section 160 of the Act. Even if the trust
were based out of Jersey and the trust was settled in Jersey, the assessee being the settlor
and sole beneficiary of the trust and resident of the U. A. E. in terms of article 24 of the
DTAA, the income which arose to it by virtue of investment in Indian portfolio companies
would be governed by the beneficial provisions of the DTAA. To take it further, even if the
trust structure were to be discarded, it must necessarily follow that the investment must

13
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be regarded as having been made by the assessee and hence the income would arise in
the hands of the assessee, and such income would not be taxable in India by virtue of
provisions of the DTAA. There was no attempt whatsoever to reduce the tax liability by
using the trust structure. When the provisions of the trust deed provided that the assessee
had the right to reassume power over the entire income arising on the investments made
by the trust in the portfolio companies, the entire income arising therefrom had in terms
of section 61 of the Act to be assessed in the hands of the assessee. This would mean
the exemption under article 24 of the DTAA would be attracted. Even if the income is
taxed in the hands of the trustee in terms of section 161(1), it will be taxed in the “like
manner and to the same extent” as the beneficiary. Once again, the assessee was the
sole beneficiary of the trust and income assessed in the hands of the trustee would take
colour of the assessee’s income and thereby, the benefit of the DTAA must be granted.
The assessee could reassume the power and hence the contribution to the trust was a
revocable transfer thereby making the income arising to the trust taxable in the hands of
the assessee which was exempt under article 24 of the DTAA. In the circumstances the
ruling dated March 18, 2020 had to be quashed. The income that accrued to the trust
would not be chargeable to tax in India either by virtue of application of section 61 read
with section 63 or section 161 of the Act conjointly with the provisions of article 24 of
the DTAA. Since the ruling was quashed the steps taken in furtherance of the Ruling order
passed therein were also quashed and set aside.

ABU Dhabi Investment Authority v. AAR (2021) 439 ITR 437 | 323 CTR 369 |/ 207 DTR
209 (Bom.)(HC)

Equity Trust (Jersey) Ltd. v. AAR (2021) 439 ITR 437 | 323 CTR 369 / 207 DTR 209 (Bom)
(HC)

Editorial : Ruling in Copal Partners Ltd, In re (2021) 431 ITR 379 (AAR) overruled.

S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection - If an
Indian agent has been paid an arm’s length remuneration, nothing further could be
taxed in hands of Assessee — DTAA-India-Mauritius [Art. 5(4)]

The Assessee being a foreign telecasting company incorporated in Mauritius sold
advertising time and collected subscription revenues through its Indian affiliates Zee
Telefilms and El Zee. It is the claim of the assessee that it did not have any permanent
establishment in India, and so, no part of its income was taxable in India. Further, on
without prejudice basis the assessee contended that if that Assessee was held to have
a dependent agent permanent establishment, no further profits could be attributed in
the hands of the assessee as the agent had been paid arm’s length remuneration for the
services rendered. Upon appeal by the Revenue, the Tribunal observed that the case
of the Revenue is clearly confined to the existence of DAPE on the facts of this case.
The existence of dependent agency permanent establishment is wholly tax-neutral,
unless it is shown that the agent has not been paid an arm’s length remuneration, and
when it is not the case of the AO, that the agents have not been paid an arm’s length
remuneration, the question regarding the existence of dependent agency permanent
establishment, i.e., under article 5(4), is a wholly academic question. (AY. 2002-03,
2004-05, 2005-06)

ADIT v. Asia Today Ltd (2021) 210 TTJ 8 (Mum.)(Ttib.)

14



Income deemed to accrue or arise in India S. 9(1)(i)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection — Business
of operation of ships in international traffic — Treaty must be extended to entire freight
receipts, irrespective of whether earnings are related to feeder vessels or ships in
international traffic - DTAA-India-UAE [S.90, Art. 8]

The assessee is a company incorporated in and domiciled in the UAE which is
engaged in business of operation of ships in international traffic. The asseessee claimed
exemption in respect of entire freight receipts. The Assessing Officer allowed only
partial exemption. On appeal, the Tribunal held that benefit of article 8 of Indo-UAE
Treaty must be extended to entire freight receipts, irrespective of whether earnings are
relating to feeder vessels or ships in international traffic. (AY. 2016-17)

Avana Global FZCO v. DCIT (IT)(2021) 191 ITD 627 (Mum.)(Ttib.)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection — Repair
and maintenance services — Monitoring under -sea cable system to company (TSL) -
Receipts of standby maintenance charges from TCL had to be calculated on basis of
apportionment of cable length in India vis-a-vis worldwide cable length- Articles 7
and 12 of OECD Maodel convention. [S. 9(1)(vii)]

Assessee-company was rendering services by way of constantly monitoring under-sea
cable systems to a company (TSL) against standby maintenance charges. It claimed that
said charges received only to the extent relatable to length of cable in Indian territorial
waters vis-a-vis length of cable worldwide was to be taken as total revenue for computing
its income accruing or arising in India under section 9(1)(i) of the Act. Lower authorities
had concluded that standby maintenance charges was not in nature of Fees For Technical
Services (FTS) under section 9(1)(vii) and entire turnover (receipts from Indian parties)
was liable to be treated as turnover for purpose of taxation in India. The Tribunal in
earlier year in assessee’s own case held that standby maintenance charges could not be
assessed as FTS and that standby maintenance charges had to be calculated on basis of
apportionment of cable length in India vis-a-vis worldwide cable length. The Tribunal
held that on facts, view taken by authorities that amounts received by assessee towards
standby maintenance charges from TCL were not in nature of FTS, was to be upheld but
other view that entire turnover of standby maintenance charges was liable to be treated
as turnover for purpose of taxation in India, was to be vacated. (AY. 2014-15, 2015-16)
Reliance Globalcom Ltd. v. DCIT (2021) 191 ITD 648 (Mum.)(Trib.)

S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection — Supply
of equipments and spare parts to Indian company — Outside India — No portion of
income from offshore supply would be taxable in India — DTAA-India-Japan [Art. 5, 7]
Held that no portion of income from the supply of equipments and spare parts to Indian
company outside India, would be taxable in India. The assessee did not undertake any
activity of installation and commissioning of such equipments supplied in India. (AY.
2013-14)

Sumitomo Corporation v. DCIT (IT) (2021) 191 ITD 438 (Delhi)(Trib.)
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S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection - No
activities carried out from project office in India — No permanent establishment in
India — Interest received on income tax refund — Taxable as per article 12(2) of India
UK DTAA at rate of 15 per cent of gross amount of interest as income — DTAA-India-
United Kingdom [S. 9(1)(v), Art. 5, 12(2)]

Held that where assessee had entered into a contract for provision of semi submersible
deepwater drilling rig and had shown that its rig was moved out of India in earlier
years and there were no activities carried out from project office in India, it could not
be said that assessee had a permanent establishment in India. Tribunal also held that as
the assessee did not have a permanent establishment in India, it will be entitled to take
the benefit of article 12 of India UK DTAA. Interest received on income tax refund of
assessee would be subject to taxation as per article 12(2) of India UK DTAA at the rate
of 15 per cent of gross amount of interest as income. (AY. 2011-12, 2013-14)

Dolphin Drilling Ltd. v. DCIT (IT)(2021) 191 ITD 181 (Dehradun)(Trib.)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection — Re
insurance business — Service /dependent — Agreement with Indian subsidiary — DTAA-
India-Switzerland [Art. 5, 7]

Held that neither assessee had any business connection in India as per Explanation 2 to
section 9(1) nor did it have any PE in India and, thus, SRSIPL could not be considered
as a service/dependent agent PE of assessee. On facts, SRSIPL was not a PE of assessee,
and thus, profits earned from re-insurance business could not be brought to tax in India
in terms of article 7. (AY. 2014-15)

Swiss Reinsurance Gompany Ltd. v. DCIT (IT)(2021) 190 ITD 690 (Mum.)(Trib.)

S. 9 (1)(i) : Income — Deemed to accrue or arise in India — Shipping, Inland waterways
transport — Wholly managed or controlled from the UAE - satisfied requirement of
article 4 — Entitled to treaty benefit - DTAA-India-UAE [S.90, 144C, Art, 4(1)(b), 8(1),
29]

Assessee company, a tax resident of the UAE, was engaged in business of services like
ship chartering, freight forwarding, sea cargo services, shipping line agents etc. Assessee
chartered ships for use in transportation of goods and containers in international waters,
including to Kandla and Mundra ports as indeed other ports in India and elsewhere. The
AO notinged that as much as 80 per cent of profits of assessee entity were to go to one
D, a Greek national, concluded that assessee was not entitled to benefits of Indo UAE
tax treaty, and, accordingly, issued a draft assessment order holding that income from
operation of ship was taxable in India. The Tribunal held that the Assessee had its office
in UAE, it was in business there since 2000, it had expatriate employees who had been
given a work permit to work in UAE for Assessee Company, and that main driving force
of company and its director was an expatriate resident in UAE. Since assessee company
was a resident of UAE, in terms of requirements of article 4(1)(b) of Indo-UAE tax treaty,
limitation of benefits provisions of article 29 of Indo-UAE tax treaty could not be pressed
into service and, thus, under provisions of article 8(1) of Indo UAE tax treaty, assessee
company was protected from taxation of income in question in India. (AY. 2016-17)
Interworld Shipping Agency LLC. v. DCIT (IT)(2021) 189 ITD 213/ 201 DTR 161/ 211 TTJ]
385 (Mum.)(Trib.)
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S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection -
Commission to Indian agent — Arm’s length remuneration — Income cannot be taxed
in India — DTAA-India-UK [S.92C, Art.5(4), 5(5), 7]

Held that as long as an agent is paid an arm’s length remuneration for services rendered,
nothing survived for taxation in hands of dependent agency permanent establishment,
and since existence of a dependent agency permanent establishment was wholly tax
neutral income of applicant could not be held to be taxable in India. (AY. 2006-07,
2007-08)

Asia TV (UK) Ltd. v. DIT (2021) 188 ITD 676 (Mum.)(Ttib.)

S. 9(1)(i) : Income deemed to accrue or arise in India — Change of domicile from
British Virgin Islands to Mauritius — Entitled to benefits of India-Mauritius DTAA -
Dependent agency permanent establishment (DAPE) — As long as an agent is paid an
arm’s length remuneration for the services rendered, nothing survives for taxation in
the hands of the dependent agency permanent establishment- DTAA-India-Mauritius
[Art, 5(4), 7(2)]

Dismissing the appeal of the revenue the Tribunal held that when a company changes
its domicile from British Virgin Islands to Mauritius, the company would be entitled to
the benefits of India-Mauritius DTAA. Further held that, as long as an agent is paid an
arm’s length remuneration for the services rendered, nothing survives for taxation in the
hands of the dependent agency permanent establishment. Viewed thus, the existence of
a dependent agency permanent establishment is wholly tax neutral. (ITA No. 4628-29/
Mum/2006, 1877/Mum/2018 and CO No. 123/Mum/2018 dated July 30, 2021 (AY 2000-
01, 2001-02)

ADIT (IT) v. Asia Today Limited (Mum.)(Trib.) www.itatonline.org

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection — Providing
information, reservations, transaction processing and related services to airlines, travel
agencies and other travel related entities by utilizing a Computerized Reservation System
(CRS)- 15% of profit was attributable to India - DTAA-India-USA [Art.5]

Tribunal held that since major part of business activities were carried out outside India
in U.S.A and only limited activities were attributable to India, 15 per cent of revenue
was enough to attribute towards activities done in India. (AY. 2006 07 to 2010-11)

DIT v. Travelport L.P USA. (2021) 187 ITD 572 (Delhi)(Trib.)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection — Business
of acquiring advertisement time (‘Airtime’) — Attribution of 30 percent of gross revenue
from India is held to be not justified — DTAA-India-Mauritius [Art, 5, 7]

Assessee-partnership firm, incorporated under laws of Mauritius, was engaged in
business of acquiring and allotting advertisement time (‘Airtime’) and programme
sponsorship in connection with programming via non-standard television from
Mauritius. It entered into an agreement with Indian entity which was engaged in
business of acquiring airtime from assessee and allotting it to various Indian advertising
agencies. Assessing Officer held that said Indian entity constituted Dependent Agent
Permanent Establishment (DAPE) of assessee as per Article 5(4) of India-Mauritus DTAA
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and attributed 30 per cent of gross revenue from India as profits to said Indian entity.
Tribunal held that since said Indian entity was remunerated at arm’s length price by
assessee, which was also accepted by TPO of both entities, no further attribution of
profits was to be made. (AY. 2009-10, 2011-12)

ESPN Star Sports Mauritius v. ACIT (2021) 186 ITD 546/ 197 DTR 190 |/ 209 TT] 74
(Delhi)(Trib.)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection — Indian
subsidiary constituted dependent agent permanent establishment, service permanent
establishment and fixed place permanent establishment — Income from supply of
equipment to be assessed as business income arising from business connection or
permanent establishment in India — Survey — Income determined on the basis of
statement recorded and also by analyzing the evidence — Assessment valid - DTAA-
India-China [S.5 (2), 133A, 195, Art.5]

The Tribunal held that the facts on record clearly established that the Indian subsidiary
was economically dependent on the assessee as it handled the work of installation of
telecommunications equipment supplied by the assessee on technical support provided
by the assessee. Further, the business of the Indian subsidiary was established wholly
and exclusively for equipment supplied by the assessee. In fact, the Indian subsidiary
came into existence with an intent to aid the business of the assessee in India. The facts
on record clearly showed that the Indian subsidiary was not capable of supplying the
equipment that it is bidding for. The products to be supplied must cater to the specific
requirement of the customer. In fact, the business of the assessee in India was totally
dependent on the Indian subsidiary. Moreover, the Indian subsidiary was not capable
of supplying the equipment and since the technology know-how and capability was
owned by the assessee, the Indian subsidiary could not have bid on its own, which
meant that the Indian subsidiary was economically dependent on the assessee. The
Indian subsidiary not only constituted a dependent agent permanent establishment
of the assessee but also a service permanent establishment within the meaning of
article 5 of the Double Taxation Avoidance Agreement between India and China..
Tribunal also held that, the equipment, i. e., the hardware supplied by the assessee
contained the software and the software was not separately supplied. Moreover, the
buyer was granted a non-exclusive, non-transferable and non-sub-licensable licence
to use the software. The buyer was granted no title or ownership rights or interest in
the software. There was only one contract for supply of equipment which included
hardware and software both and, therefore, the income from supply of the equipment
was to be assessed as business income arising from the assessee’s business connection/
permanent establishment in India. Therefore, the Assessing Officer was to work out the
assessee’s income accordingly. Tribunal held that the assessment was made on the basis
of statement recoded in the course of survey as well as considering the documentary
evidence hence the assessment is valid. (AY.2009-10 to 2016-17)

Huawei Technologies Co. Ltd. v. Add.DIT (IT) (2021) 85 ITR 170 / 187 ITD 782 (Delhi)

(Trib.)
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S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection — Foreign
company — Making supplies from outside India - No income has accrued to it in
India — Supervision of installation Received supervision fee separately which is offered
to tax in India — No permanent Establishment in India — Income from supplies not
taxable in India — DTAA-India-Japan. [Art. 5, 12 (2)]

The Hon’ble Tribunal held that as per the agreement between the Maruti Suzuki
India Limited (‘MSIL), the assessee does not undertake any activity of installation and
commissioning of equipment supplied and was providing supervision services of the
installation and commissioning to MSIL. As regards the supplies made by the assessee, no
profit had accrued to it in India as it had not undertaken any activity of installation and
commissioning of equipment supplied and was independently and separately providing
supervision services of the installation and commissioning of such equipment, which
is taxable under Article 12(2) of Double Taxation Avoidance Agreement. The same is
separately taxed in return of income by the assessee. The assessee had no PE in India
under Article 5 of the Double Taxation Avoidance Agreement between India and Japan.
The facts of the present case are similar to the earlier years which are also verified by the
Assessing Officer in the assessment order. Thus, it is undisputed fact that the assessee,
a foreign company has been making supplies from outside India and as such, since no
income has accrued to it in India, said income could not be brought to tax. The assessee
was making supervision of installation and had received supervision fee separately which
is offered to tax in return of income. Transactions of supplies made are independent and
separate with the supervisory fee for MSIL. The consideration for supplier and supervision
is also separate. Thus, such supplies cannot be brought to tax in India.(AY. 2013-14)
Sumitomo Corporation v. DCIT(IT) (2021) 213 TTJ 137 (Delhi)(Ttib.)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection -
Relocation expenses of employees — Profit attributable to PE - Matter remanded -
DTAA-India-USA. [S. 90, Art. 7]

Tribunal held that employees of the assessee a US company, who were deputed to mange
the affairs of the Indian entity and provide technical knowledge to it continued to remain
employees of the assessee company and received their salaries in their accounts in USA,
therefore PE of the assessee existed in India as per the DTAA between India and USA. As
regards profits attributable to assessee’s PE in India the matter restored to the AO to verify
item of relocation expenses of employees and include only the expenses pertaining to
employees seconded to the Indian Company and also verify the global profits of the assessee
after examining the documents and then arrive at the net profit attributable to PE.(AY. 2014-15)
Teradata Operations Inc v. Dy.CIT (2021) 209 TTJ 770 / 200 DTR 225 (Delhi)(Ttib.)

S. 9(1)(i) : Income deemed to accrue or arise in India - Business connection — Non-
Resident — Receipts from sale of computer software to Indian distributors and end
users with ancillary services not taxable in India.

Tribunal held that on a reading of the terms of the agreement, it was clear that there
was no right to use the computer software. The receipts from sale of computer software
to Indian distributors and end users with ancillary services could not be brought to tax
in India.(AY. 2014-15)

Autodesk Asia Pte Ltd. v. Dy. CIT (IT) (2021) 91 ITR 1 (SN)(Bang.)(Trib.)
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S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection — Offshore
supply of equipments — Transferred outside India and entire sale was executed outside
India- Revenue received therefrom was not to be taxed in India — Basic engineering
design services were intrinsically in respect of setting up of Butane-1 plant and same
were rendered through project office of assessee in India, consideration received in
respect of said basic engineering design services was liable to tax in India as business
income of PE of assessee — DTAA-India-France [Art. 7(1), 12]

AAR held that with respect to the offshore supply of equipment since property in goods
were transferred by assessee outside India and entire sale was executed outside India,
consideration received by assessee therefrom could not be taxed in India. As regards
basic engineering design services were intrinsically in respect of setting up of Butane-1
plant and same were rendered through project office of assessee in India, consideration
received in respect of said basic engineering design services was liable to tax in India
as business income of PE of assessee.

Technip Frances SAS, In re (2021) 280 Taxman 117 (AAR)

S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection - Purchase
order in relation to offshore supplies from a port in Japan to DMRC in India -
Application admitted — DTAA-India-Japan [S.245R(2), Art. 7]

Applicant filed an application for advance ruling on whether amount received/receivable
by applicant from Delhi Metro Rail Corporation Ltd. (DMRC) under purchase order in
relation to offshore supplies of High Efficiency Traction Motors for RS-1 from a port
in Japan to DMRC in India, is liable to tax in India under provisions of Act and/or
agreement for Avoidance of Double Taxation between India and Japan (Treaty).Revenue
submitted that transaction was designed prima facie for avoidance of tax, however
had not brought about any material to establish same. AAR held that merely because
applicant had taken over responsibility of risk of loss or damage till equipments were
delivered and also that of insurance etc; it did not establish that transaction was
designed prima facie for avoidance of tax. Application was admitted.

Mitsubishi Electric Corporation In re (2021) 278 Taxman 395 (AAR)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection — Income
will be assessed in the hands of PQR and STU and benefit of article 13 of the India
- Netherlands Double Taxation Avoidance Agreement is not admissible to these funds
— DTAA-India-Netherlands. [S. 2(17), 5, 60, 61, 62, 63(a), 160 (1)(iv), Art. 13]

The issues raised in five applications being common the matters were heard together
and common orders were passed. The main issue involved for consideration was
“Whether the Income arising to PQR and STU investment made in India out of the
contributions made by ABC. DEF or GHI will be assessed in the hands of ABC, DEF or
GHL, as the contributions made by it to PQR and STU will be considered as, revocable
transfer under section 61 of the Act?

After analyzing the various provisions of the Act and DTAA, the AAR held that (
Questions 1 to 5) No, it will be assessed in the hands of PQR and STU and benefit
of article 13 of the India — Netherlands Double Taxation Avoidance Agreement is not
admissible to these funds. Other queries raised.i. e. Whether the contribution made by
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participants to the fund will be considered as revocable transfer under section 61 or
whether the funds are assessable under section 161 are in the nature of alternative pleas
have became infructuous in view of the specific finding that the income is assessable
in the hands of the funds.(AAR. Nos. 1358 to 1362 dt 21-1-2020)

ABC, In re (2021) 434 ITR 441 (AAR)

S. 9(1)(i) : Income deemed to accrue or arise in India — Business connection - Non
-resident — Capital gains — Share transaction between two non-resident entities are
not liable to tax in India - Buyer is not required to deduct tax at source [S.195, ITAT
R. 11UB IIUC]

AAR held that considering the facts of the case the Share transaction between two
non-resident entities are were not liable to tax in India and therefore the buyer was not
required to deduct tax at source

Symphony Technology Group Llc, In Re (2021) 432 ITR 165 (AAR)

S. 9(1)(i) : Income deemed to accrue or arise in India — Returns filed after filing of
application would not make application infructuous — Business connection — Sale
complete outside India therefore no income accrued or is deemed to accrue in
India — Fixed place of business is held to be a permanent establishment - Composite
contract on turnkey basis for setting up butene-1 Plant — Services taxable in India -
Design services inextricably connected with setting up of plant — Profits of permanent
establishment to be taxed in India as business Income- DTAA-India-France [S. 245RR,
Art, 7(1), 13(4)]

AAR held that the returns were filed after the filing of the application and there was no
pendency on the date of application. Merely because the assessee had declared income
in the returns filed afterwards, it did not make the application infructuous. The details
of the amount offered by it in its return of income in different years were not necessary
to decide the issues raised.

Considering the facts of the case AAR also held that sale complete outside India
therefore no income accrued or deemed to accrue in India. Fixed place of business is
held to be permanent establishment income arising from the composite contract on
turnkey basis for setting up butene-1 Plant services is taxable in India. Design services
are inextricably connected with setting up of plant profits of permanent establishment
to be taxed in India as business Income.

Technip France Sas, In Re (2021) 432 ITR 338 / 198 DTR 193 / 319 CTR 113 (AAR)

S. 9(1)(i): Income deemed to accrue or arise in India — Business connection - British
Virgin Islands by company registered in Jersey — Value of shares transferred in India
less than 50 Per Cent — Income from transfer of shares not subject to tax in India -
Foreign company — Minimum alternate tax - Companies not required Registration in
India — Not liable to minimum alternative tax. [S. 5(2), 10(23FB) 61, 62, 63, 90, 115]B,
160, 161, 245-0, Indian Trusts Act, 1882, S. 1,3, Art. 4, 24]

AAR held that British Virgin Islands by company registered in Jersey and the Value of
shares transferred in India less than 50 Per Cent. Income from transfer of shares not
subject to tax in India. AAR also held that a Foreign company which is not required

21

60

61

62



63

64

S. 9(1)(ii) Income deemed to accrue or arise in India

registration in India is not liable to minimum alternative tax. As regards income received
or accrued or arising in India to the Trust registered in Jercy is taxable in India,

Copal Partners Ltd., In Re (2021) 431 ITR 379 / 200 DTR 401/ 320 CTR 528 (AAR)
Editorial : Overruled in respect of income received or accrued or arising in India
to the Trust registered in Jersey is taxable in India, in In ABU Dhabi Investment
Authority AAR (2021) 439 ITR 437 (Bom)(HC), Equity Trust (Jersey) Ltd. v. AAR (2021)
439 ITR 437 (Bom)(HC)

S. 9(1)(ii) : Income deemed to accrue or arise in India — Salaries — Dependent personal
services — Non-Resident — Salary and allowance outside India- Failure to produce tax
residency certificate — Not taxable in India — DTAA-India-Belgium [S. 5(2), 15, 90(4),
Art, 15(1)]

Held that since assessee qualified as a non-resident in India and salary and allowances
were earned by assessee in respect of employment rendered in Belgium due to his
foreign assignment, as per article 15, Assessing Officer was directed to allow exemption.
(AY. 2014-15)

Ranjit Kumar Vuppu v. ITO (IT)(2021) 190 ITD 455 (Hyd.)(Ttib.)

S. 9(1)(iv) : Income deemed to accrue or arise in India — Dividend by Indian company
- Person making payment to assessee could be treated as SCB-UK or SCB-India but
neither one of them were an Indian resident for purpose of India-Mauritius tax treaty,
dividend income could not be brought to tax in India- Domestic depository which was
admittedly a branch of foreign company would not be treated as an Indian resident-
DTAA-India-Mauritius [S. 9(1)(i), Art. 10, 22]

Assessee-company was incorporated in Mauritius. Assessee was an investor in Indian
Depository Receipts (IDRs) by Indian branch of SCB bank (SCB-India), with underlying
assets in form of shares in a UK based company (SCB-UK) held by depository’s
custodian i.e. BNY-US. IDRs so issued in respect of shares of SCB-UK were listed in
India. Assessing Officer held that IDR dividends received by assessee-company for
underlying shares would be taxed in hands of assessee under Income-tax Act. Tribunal
held that SCB-India was only an Indian branch office i.e. permanent establishment of
SCB-UK. Person making payment to assessee could be treated as SCB-UK or SCB-India
but neither one of them were an Indian resident for purpose of India-Mauritius tax
treaty, dividend income could not be brought to tax in India. Tribunal also held that
merely because depository of Indian Depository Receipt (IDR) must only be an Indian
company in accordance with law, it would not mean that a domestic depository which
was admittedly a branch of foreign company would be treated as an Indian resident.
(AY. 2015-16)

Morgan Stanley Mauritius Co. Ltd. v. DCIT (IT)(2021) 191 ITD 88 / 212 TTJ 1/203 DTR
10 (Mum.)(Trib.)
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S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Computer software
not royalty — Right to reproduce and right to use computer software separate rights
- No liability to deduct tax at source — Agreement has to be read as a whole, real
nature of transaction to be seen — DTAA-India-Singapore-India-China-Japan-Kingdom
-USA [S. 2(7), 2(37A) 4, 5, 90 (2), 195, 201 (IA), Copyright Act, 1957, S.2(A), 52(1)(aa),
Art. 3(2), 12(3), 30]

On appeals the Court observed that there were four categories of cases : (a) cases in
which computer software was purchased directly by an end-user, resident in India,
from a foreign, non-resident supplier or manufacturer ; (b) cases where resident Indian
companies were distributors or resellers, purchasing computer software from foreign,
non-resident suppliers or manufacturers and then reselling it to resident Indian end-
users ; (c) cases where the distributor was a foreign, non-resident vendor, who, after
purchasing software from a foreign, non-resident seller, resold it to resident Indian
distributors or end-users ; and (d) cases where the computer software was affixed
onto hardware and sold as an integrated unit or equipment by foreign, non-resident
suppliers to resident Indian distributors or end-users. On the question whether
amounts paid by the persons resident in India to non-resident, foreign software
suppliers, amounted to royalty, and whether it constituted taxable income deemed to
accrue in India under section 9(1)(vi) of the Income-tax Act, 1961 thereby making it
incumbent upon all such persons to deduct tax at source and pay such tax deductible
at source under section 195 of the Act, Court held that in all these cases, the “licence”
that was granted under the end-user licence agreement, was not a licence in terms of
section 30 of the Copyright 1957 Act,1957 which transferred an interest in all or any
of the rights contained in sections 14(a) and 14(b) of the 1957 Act, but a “licence”
which imposed restrictions or conditions for the use of computer software. Thus,
none of the end-user licence agreements was referable to section 30 of the 1957 Act,
inasmuch as section 30 of that Act spoke of granting an interest in any of the rights
mentioned in sections 14(a) and 14(b) of that Act. The end-user licence agreements
did not grant any such right or interest, least of all, a right or interest to reproduce
the computer software. In fact, such reproduction was expressly interdicted, and it
was also expressly stated that no vestige of copyright was at all transferred, either to
the distributor or to the end-user. What was “licensed” by the foreign, non-resident
supplier to the distributor and resold to the resident end-user, or directly supplied to
the resident end-user, was in fact the sale of a physical object which contained an
embedded computer programme, and was therefore, a sale of goods. The distributors
resold shrink-wrapped copies of the computer programmes already put in circulation
by foreign, non-resident suppliers and manufacturers, since they had been sold and
imported into India via distribution agreements, and they were thus not hit by section
14(a)(ii) of the 1957 Act. The end-user licence agreements conveyed title to the
material object embedded with a copy of the computer software to the distributors or
end-users. The distribution of copyrighted computer software, on the facts, would not
constitute the grant of an interest in copyright under section 14(b)(ii) of the 1957 Act,
thus necessitating the deduction of tax at source under section 195 of the Income-tax
Act, 1961. Court also observed that given the definition of “royalties” contained in
article 12 of the DTAAs there was no obligation on the persons mentioned in section
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195 of the Act to deduct tax at source, as the distribution agreements and end-user
licence agreements did not create any interest or right in such distributors or end-
users, which would amount to the use of or right to use any copyright. The provisions
contained in the Act which deal with royalty, not being more beneficial to the
assessees, had no application in the facts of these cases. The amounts paid by resident
Indian end-users or distributors to non-resident computer software manufacturers or
suppliers, as consideration for the resale or use of the computer software through
end-user licence agreements or distribution agreements, was not royalty for the use
of copyright in the computer software, and did not give rise to any income taxable in
India, as a result of which the persons referred to in section 195 of the Act were not
liable to deduct any tax at source under section 195 of the Act. Court also observed
that the real nature of the transaction must be looked at upon reading the agreement
as a whole. By virtue of section 90 of the Income-tax Act, 1961, once a Double
Taxation Avoidance Agreement applies, the provisions of the Act can only apply to
the extent that they are more beneficial to the assessee and not otherwise. Further, by
Explanation 4 to section 90, Parliament has clarified that where any term is defined
in a DTAA, the definition contained in the DTAA is to be looked at. It is only where
there is no such definition that the definition in the Act can then be applied.

Indian tax laws use the expression “in respect of” as synonymous with the expression
“on” : the expression “in respect of”, when used in a taxation statute, is only
synonymous with the words “on” or “attributable to”. This accords with the meaning
to be given to the expression “in respect of” contained in Explanation 2(v) to section
9(1)(vi) of the Income-tax Act, 1961 and would not in any manner make the expression
otiose. (AY.1999-2000 to 2002-03)

Engineering Analysis Centre Of Excellence P Ltd. v. CIT (2021) 432 ITR 471/199 DTR 361/
319 CTR 497/281 Taxman 19 / 125 taxmann.com 42 (SC)

Citrix Systems Asia Pacific Pte. Ltd v. DIT CIT (2021) 432 ITR 471/199 DTR 361/ 319 CTR
497 | 125 taxmann.com 42 (SC)

DIT v. Ericsson A.B. (2021) 432 ITR 471/199 DTR 361/ 319 CTR 497 / 125 taxmann.com
42 (SC)

Editorial: CIT v. Alcatel Lucent Canada (2015) 372 TR 476 (Delhi)(HC) affirmed,
CIT v. Samsung Electronics Co Ltd (2012) 345 ITR 494 (Karn.)(HC) CIT v. Sunray
Computers PLtd (2012) 348 ITR 196 (Karn.)(HC), AAR in Citrix Systems Asia Pacific
Pty Ltd, Inn re (2012) 343 ITR 1 (AAR) reversed.

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Sale of telecom
equipments. i.e. mobile handsets — Supply of articles or goods — Not taxable as royalty
— DTAA-India-China [S. 9(1)(i), Art, 12]

Dismissing the appeal of the Revenue, the Court held that supply of software was
embedded in supply of telecom equipment resulting in sale of copyrighted article, the
said transaction was to be treated in nature of supply of articles or goods and thus,
payment made towards supply of software was not taxable in India as royalty. (AY.
2013-14)

CIT (IT) v. ZTE Corporation (2021) 130 taxmann.com 128 (Delhi)(HC)

Editorial : SLP of filed by the Revenue dismissed, CIT (IT) v. ZTE Corporation (2021)
282 Taxman 304 (SC)
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S. 9(1)(vi) : Income deemed to accrue or arise in India — Sale of software — Not royalty
- DTAA-India-UK [Art. 13]

Dismissing the appeal of the Revenue, The High Court relying on the case of DIT v. New
Skies Satellite B.V. [2016] 382 ITR 114 (Delhi) (HC) and PCIT v. M. Tech India (P) Ltd.
[2016] 381 ITR 31 (Delhi) (HC) held that payment made by the reseller for the purchase
of software for sale in Indian market could not be considered as royalty within meaning
of Article 13 of India UK DTAA. (AY. 2010-11, 2013-14)

CIT(IT) v. Micro Focus Ltd. (2021) 279 Taxman 242/ (2021) 431 ITR 136 /197 DTR 299/
318 CTR 670 (Delhi)(HC)

Editorial: SLP is granted to the Revenue CIT v. Micro Focus Ltd (2022) 284 Taxman
444( SC)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Sale of software
licences to end-users — Not transfer of copyright - Not royalty — Not liable to deduct
tax at source — DTAA-India-Australia [S. 9(1)(vi), 195, Art. 12]

Held that receipts on account of sale of software licences would not constitute royalty
within meaning of DTAA between India and Australia and provisions of section 9(1)(vi)
of the Act. Not liable to deduct tax at source. (AY.2010-11)

Atlassian Pty Ltd. v. DCIT (IT)(2021) 191 ITD 731 (Bang.)(Ttib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Sale of software /
licence — Not taxable in India — DTAA-India-Singapore [S. 9(1)(vii), Art. 5, 7, 12]
Tribunal held that since receipts were on account of sale of software/license and
rendition of services in connection with software and not for parting copyright of
software, such receipts could not be brought within ambit of royalty. Receipts would be
in nature of business profits, however, since assessee did not have PE in India, income
would not be taxable in India. (AY. 2010-11)

BMC Software Asia Pacific Pte Ltd. v. ACIT (2021) 191 ITD 621 (Pune)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Payment to
distributor — No right to use any copy right - Not taxable as royalty in India - Matter
remanded.

Held that distribution agreement did not create any interest or right in assessee, which
would amount to use of or right to use any copyright, said payment did not amount to
royalty. Not taxable in India. Matter remanded. (AY. 2017-18)

Quest Software International Ltd. v. DCIT (IT)(2021) 191 ITD 243 (Bang.)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty - Sale of licence to
use software — Not assessable as royalty — Not liable to deduct tax at source — DTAA
-India-Singapore [S. 9(1)(vii), 90(2), 195, Art. 12]

Held that sale of licence to use software could not be termed as royalty within provision
of DTAA. Not liable to deduct tax at source.(AY. 2014-15)

IBM Singapore (Pte.) Ltd. v. DCIT (IT)(2021) 191 ITD 486 (Bang.)(Trib.)
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S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Reimbursement of
software licence fee — Not liable to be taxed as royalty - DTAA-India-Swedish [Art. 12]
Held that reimbursement of software licence fee was held to be not taxable as royalty.
Followed earlier year order. (AY. 2016-17)

Essity Hygiene and Health AB v. Dy.CIT (2021) 190 ITD 166 (Mum.)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Sale of computer
software on a CD - Payment is not royalty — Matter remanded — DTAA-India-USA
[S. 9(1)(vii), Art. 12, Copy Right Act, S. 14(b)]

Held that payment was made for sale/license of computer software on a CD/other
physical media and end-user only got right to use computer software under a non-
exclusive licence ensuring owner continues to retain ownership under section 14(b)
of Copyright Act, payments could not be classified as a royalty. Matter remanded to
examine the terms of agreement (AY. 2012-13, 2014-15)

World Courier (India)(P) Ltd. v. (2021) 191 ITD 264 (Bang.)(Ttib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Offering income as
business income in Terms of Mutual Agreement Procedure — Income cannot be taxed as
royalty - Credit for tax deducted at source — Entitled to claim credit for tax deducted
at source in the country in which the related income was offered to tax [S. 144C (13),
DTA-India-USA [Art. 5(4), 7]

Held that for the assessment years 2009-10, 2010-11, 2012-13 and 2013-14, the Tribunal
having held that the distribution revenue earned by the assessee could not be taxed
at royalty, albeit as business income, since the assessee had already offered income as
business income in terms of the Mutual Agreement Procedure, the income declared by
the assessee in accordance with the Mutual Agreement Procedure had to be accepted,
the Assessing Officer was to delete the addition. Tribunal also held that the revenue
derived from the two companies was not taxable in India in terms of section 9 of the
Act and since the income did not form part of the total income of the assessee the credit
for tax deducted at source was denied. The assessee could claim the credit for the tax
deducted at source in the country in which the related income was offered to tax. There
was no reason to interfere.(AY.2014-15)

Turner Broadcasting System Asia Pacific Inc. v. Dy. CIT (It)(2021) 92 ITR 57 (SN)(Delhi)

(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Refund of amount
— Cannot be taxed — DTAA-India-USA [Art. 12]

Tribunal held that any part of royalty receipt, which had to be bona fide refunded to
payer of royalty, cannot be taxed in hands of assessee as money did not eventually
belong to assessee. (AY. 2011-12 to 2016-17)

Gemological Institute of America Inc. v. ACIT (IT)(2021) 189 ITD 254 | 88 ITR 505 |/ 211
TT] 521/ 201 DTR 321 (Mum.)(Trib.)
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S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Income from sale of
software license — Not assessable as royalty - DTAA - DTAA-India-USA [Art. 5, 7, 12]
The AO sought to assess business income earned by the Assessee on sale of software/
license as Royalty income u/s 9(1)(vi) of the Act r.w. Article 12 of the India-USA DTAA.
On appeal, the Tribunal held that the transaction was for sale of license/software, where
the end-user will have access to and make use of the licensed computer software product
and not for parting with copyright the software. Therefore it is not a Royalty income as
defined under Article 12 of the India-USA DTAA. Since it is not Royalty, the income is
in the nature of business profits of the Assessee. For business profits of a non-resident
entity to be taxable in India under Article 7 of the India-USA DTAA, it is necessary that
such foreign enterprise must have a permanent establishment (“PE”) in India in terms of
Article 5 of the said DTAA. The Tribunal noted the decision of the DRP which held that
the Assessee does not have a PE in India and therefore held that provisions of Article
7 are not applicable in the case of Assessee and therefore the income earned on sale of
license/software is exempt from tax in India. (AY. 2009-10, 2014-15)

Ansys Inc. v. ACIT (IT)(2021) 189 ITD 671 (Pune)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Vessel — Charter
hire arrangement — Charges received from such time charter of vessel would not be
brought to tax in its hands as royalty — DTAA-India-Singapore [S. 44BB, Art. 12 (4)]
Allowing the appeal of the assessee the Tribunal held that when a vessel along with
crew under charter hire arrangement for ONGC'’s project of exploration and exploitation
of oil and natural gas, since control of vessel and crew members had throughout
remained with assessee and charterer was only concerned with services and charterer
was not allowed to use or given any right to use industrial, commercial, or scientific
equipment, charges received from such time charter of vessel would not be brought to
tax as royalty. (AY. 2014-15)

Smit Singapore Pte Ltd. v. DCIT (2021) 188 ITD 243 (Mum.)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India - Royalty - Satellite
Telecommunication Services — Not to be assessed as royalty — Liaison and coordination
activities — Cannot be treated as permanent establishment - DTAA-India-UK [S. 9(1)
(i), Art. 13]

Assessee, a UK based company, was engaged in business of providing telecommunication
services and leasing of space segment capacity of navigational transponder. It had entered
into an agreement with Tata Communications Ltd for providing satellite telecommunication
services. The Assessing Officer assessed the total receipt as royalty subjected to tax @
10 %. DRP upheld the order of the Assessing Officer. On appeal the Tribunal held that
amount received by assessee from providing Satellite Telecommunication services to Tata
Communications Ltd was not to be treated as royalty. Assessing Officer held that assessee
had a PE in India on two grounds, that Liaison Office (LO) of assessee constituted its PE
in India; and that Land Earth Stations (LES) also constituted PE of assessee in India. DRP
upheld the order of the Assessing Officer. On appeal the Tribunal held that there were no
income generating activities carried out by Liaison Office in India. On facts, Liaison office
could not be treated as PE of assessee. (AY. 2015-16)

Inmarsat Global Ltd. v. DCIT (2021) 187 ITD 157 (Mum.)(Trib.)
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S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Payment made by
assessee for market analysis, maintenance of online data, customer database, etc. —
Matter remanded for reconsideration — DTAA-India-USA [Art. 12]

Assessee-company was engaged in business relating to online advertising like internet
based content, communications, etc. It claimed deduction on account of selling and
marketing expenses paid to its US subsidiary for rendering services in nature of targeting
new customers, carrying out promotional activities and participating in trade shows
outside India on behalf of assessee. Assessing Officer held that impugned payments had
been made for rendering of managerial, technical or consultancy services and payment
was in nature of Fee for Technical Services. Commissioner (Appeals) held that payment
for market analysis, maintenance of online data, customer database, etc., was in nature
of royalty. Tribunal held that nature of services provided by US subsidiary had not been
analysed by Commissioner (Appeals) and Commissioner (Appeals) had rendered decision
without bringing on record supporting material. Accordingly the matter remanded to the
Commissioner (Appeals). (AY. 2014-15 to 2016-17)

Adadyn Technologies (P) Ltd. v. DCIT (IT) (2021) 186 ITD 690 (Bang.)(Ttib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Sale of software to
Indian distributors — Not in the nature of copy right — Not taxable as royalty — DTAA-
India-Sweden [Art. 12]

Assessee was a company incorporated in Sweden. During year, assessee was in receipt
of certain sum towards sale of software products from its Indian distributors who
further sold same to end customers in India. Assessing Officer held that sale of software
products by assessee was in nature of transfer of copyright and, therefore, consideration
received for same was taxable in hands of assessee as royalty under section 9(i)(vi)
as well as under article 12 of India-Sweden DTAA. CIT (A) affirmed the order of the
Assessing Officer. On appeal the Tribunal held that sale of software products by assessee
to its Indian distributors for further sale to end users was not in nature of transfer of
copyright and, therefore, consideration received by assessee for sale of software was not
taxable in hands of assessee as royalty’ under provision of section 9(1)(vi) and article
12 of India-Sweden DTAA. (AY. 2014-15)

Qliktech International AB v. DCIT (2021) 186 ITD 315 (Delhi)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India - Royalty — Non-resident -
Consideration from sale of licensed software — Receipts on sale of Copyright article
not taxable in hands of assessee — DTAA-India-Singapore [Art. 12 (3)]

Allowing the appeal, that Explanation 4 was added to section 9(1)(vi) of the Act by
the Finance Act, 2012 with retrospective effect from June 1, 1976 to provide that
all consideration for use of software was to be assessable as “royalty”. However, the
definition in the Double Taxation Avoidance Agreement had been left unchanged.
Similarly, though Explanation 5 had been inserted in section 9(1)(vi) of the Act no
amendment had been made to the definition of the term “royalty” under the Double
Taxation Avoidance Agreement and since the provisions of the Double Taxation
Avoidance Agreement were beneficial to the assessee, those provisions would be applied
to the assessee. Thus, the amended definition of “royalty” under the domestic law even
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if amended with retrospective effect could not be extended to the definition of “royalty”
under the Double Taxation Avoidance Agreement. As the provisions of the Double
Taxation Avoidance Agreement over-ride the provision of the Income-tax Act, 1961 and
were more beneficial they would apply and the receipts on sale of copyrighted licence
were not taxable in the hands of the assessee as “royalty”.(AY.2013-14)

Symantec Asia Pacific P Ltd. v. Dy. CIT (IT)(2021) 85 ITR 138 (Delhi)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty - Singapore tax
resident providing bandwidth services — Cannot be taxed as royalty as Indo-Singapore
DTAA does not include transmission by satellite, cable, optic fiber or similar
technology in the definition of ‘Royalty’ - DTAA-India-Singapore [Art. 12(3)]
Assessee, a tax resident of Singapore provided bandwidth services, as standard services,
wherein the customer enjoys an uninterrupted 24x7 service to transmit voice and data
at standard rate of reliability. In case no service was provided or there is default of
regular supply, then there is non-payment of consideration by the payee. The Revenue
authorities were of the view that the consideration received by the assessee falls within
the definition of Royalty both u/s 9(1)(vi) of the Act and also under provisions of the
Tax Treaty. The Tribunal held that the Tax Treaty between India Singapore specifically
does not include “transmission by satellite, cable, optic fiber or similar technology”
in the definition of ‘Royalty’ under the Tax Treaty and also further the Tax Treaty had
not undergone any amendment, the provisions of DTAA being more beneficial to the
assessee were attracted. The Tribunal held that assessee was not liable to tax on the
amount received from Indian customers for the provision of bandwidth services outside
India. (AY. 2011-12, 2012-13, 2014-15)

Telstra Singapore Pte Ltd. v. Dy. CIT (IT)-(2021) 186 ITD 440/ 123 taxmann.com 124
(Delhi) (Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India - Royalty — Sale of software -
No specific finding with regard to licence agreement — Matter remanded.

Held, that there was no specific finding by the lower authorities with regard to the
licence agreement through which the assessee granted to the parties to use the software
to say whether it was just the sale of software or royalty. The Assessing Officer was
to consider the issue afresh in accordance with law in the light of judgment of the
Supreme Court in Engineering Analysis Centre of Excellence P Ltd. v. CIT (2021) 432 ITR
471 (SC).(AY. 2013-14)

Nice Systems Technologies Inc. v. JCIT (2021)90 ITR 19 (SN)(Bang.)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Purchase of
software products In absence of PE in India, software license fee would not be taxable
as business profits — DTAA-India-USA [S. 9(1)(i), 9(1)(vii), Art. 12]

Aassessee, a US based company, purchased certain number of licenses of different
software and charged, inter alia, Indian entity for licenses issued, in absence of PE
in India, software license fee would not be taxable as business profits. Tribunal held
that since licensors permitted assessee only to install, operate and use their software
products to extent of copies purchased by it, without any right to copy same, it could
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not have transferred anything more than that to its entities globally including India and
therefore, there could be no question of treating amount received from Indian entity on
transfer of copyrighted articles as royalty in hands of assessee within meaning of article
12(3). (AY. 2016-17)

Husco International Inc. v. ACIT (2021) 214 TT] 751 / 207 DTR 457 | (2022) 192 ITD 273
(Pune (Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty - Distributors - Sold
specific software products — Not royalty — No permanent establishment in India — Not
taxable in India — DTAA-India-USA [S. 90, Art. 12]

Tribunal held that the assessee sold its software products to distributors / resellers for
selling the same to end customers in India without parting with any right or title in the
intellectual property used in the software or right to us the copyright in the software
hence it constitute business income and not royalty. Since the assessee did not have
any PE in India the income is not taxable in India. (AY. 2014-15)

Norton Lifelock Inc. v. DCIT (2021) 210 TTJ] 409 / 199 DTR 233 (Pune)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India - Royalty — Sale of software -
No specific finding with regard to licence agreement — Matter remanded.

Held, that there was no specific finding by the lower authorities with regard to the
licence agreement through which the assessee granted to the parties the license to use
the software to say whether it was just the sale of software or royalty. The Assessing
Officer was to consider the issue afresh in accordance with law in the light of judgment
of the Supreme Court in Engineering Analysis Centre of Excellence P Ltd. v. CIT (2021)
432 ITR 471 (SC).(AY. 2013-14)

Nice Systems Technologies Inc. v. JCIT (2021) 90 ITR 19 (SN)(Bang.)(Trib.)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Premium paid was
for imparting commercial information and knowledge and was royalty both under
Act and under DTAA - Premium payment could not be treated as fees for technical
services — India-Brazil [S. 5, 9(1)(vii), Art. 12(3))]

AAR held that broadly there was no difference between the meaning of “royalty” under
the Act and under the Double Taxation Avoidance Agreement and the premium payment
would be covered under article 12(3) of the Double Taxation Avoidance Agreement,
i. e., payment for use or right to use information regarding commercial experience. V
had kept a database, nurtured by commercial experience, relating to its mobile services
and this valuable right had been shared with the applicant on exclusive basis. This
was clearly in the nature of commercial information and experience shared with the
applicant and the consideration paid was thus covered under article 12(3) of the Double
Taxation Avoidance Agreement hence the income deemed to accrue or arise in India in
terms of section 9(1)(vi) (b) as royalty.

ON Mobile Global Ltd., In Re (2021)435 ITR 403 (AAR)

30



Income deemed to accrue or arise in India S. 9(1)(vii)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Fees — Non-Resident
- Providing management support services- Not royalty - Payments received are not
business income DTAA-India-UK [S. 9(1)(i), 90, 195, Art. 5, 13(4)]

AAR ruled that payment by Indian company would be fees for technical services only
in respect of direct technical advice, support and management including implementation
service provided under information technology service, it is not royalty. AAR also ruled
that while considering service permanent establishment mere stay of employees for
periods exceeding 30 days in twelve-month period not sufficient, substantial evidence
that service was rendered through employee for 30 days or more necessary. Accordingly
the payments received are not business income. The payments made by Aircom India
to the applicant would suffer withholding tax under section 195 of the Act only in
respect of component of direct technical advice, support and management including
implementation service provided under information technology service (IT ) at the
applicable rate. (AAR No.1329 of 2012 dt 4-2-2021)

Aircom International Ltd., IN RE (2021) 432 ITR 1 /198 DTR 249/ 319 CTR 337 (AAR)

S. 9(1)(vi) : Income deemed to accrue or arise in India — Royalty — Publishing
Information on science in electronic format — Web based information — E-Books,
E-Journals, Articles — Not royalty - Indian subscribers not liable to deduct tax at
source -DTAA-India-Netherlands [S. 28(i), 90, 195, Art. 7(12)(4)]

AAR held that publishing information on science in electronic format Web based
information, E- Books, E -Journals, Articles is not royalty Accordingly Indian subscribers
are not liable to deduct tax at source under section 195 of the Act.

Elsevier Bv, IN RE (2021) 432 ITR 251 / 201 DTR 209 | 321 CTR 423 (AAR)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services
- Traveling expenses to employees — cannot be treated as fees for technical services
[S.92CA]

Held that travelling expenses to employees cannot be treated as fees for technical
services. (AY.2012-13, 2013-14)

American Express (India) Pvt. Ltd. v. JCIT (2021) 92 ITR 576 (Delhi)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services —
Intermediary services — No technology made available — Not fees for technical services
- Not taxable in India - Sale of equipment and payments outside India - Income
attributable to Permanent Establishment is not taxable — DTAA-India-Sweden [S. 9(1)
(i), Art. 12]

Held, that the intermediary services rendered by the assessee did not make available any
technical knowledge and skill to BTIN and BTIN was not equipped to apply technology
contained in the services rendered by the assessee. Therefore, the intermediary services
did not amount to fees for technical services and were not taxable in India. Only
income that is attributable to the operations carried out in India can be taxed in India.
The Dispute Resolution Panel held that BTIN was the permanent establishment of the
assessee in India without appreciating the true facts that the assessee had no place of
disposal in India in the office of BTIN from where the assessee could have conducted
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its business in India. Therefore, the Assessing Officer was directed to delete the addition
of income attributable to permanent establishment. (AY. 2011-12)

Bombardier Transportation Sweden AB v. Dy.CIT (IT)(2021) 90 ITR 405 / 199 DTR 108 /
209 TTJ 804 (Delhi)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services —
Payments for services relating to Hotel Management — Not taxable as fees for technical
services — DTAA-India-USA [Art, 7, 12]

Held that the receipts of the assessee from various activities of hotel management
ranging, inter alia, from ticketing, reservation, marketing, advertising, operation,
administration, catering, network support services, portal services, imparting of skill sets
through trainings, were not taxable as fees for technical services within the meaning and
scope of section 9 of the Act or article 12 of the Double Taxation Avoidance Agreement
between India and the United States of America.(AY. 2014-15)

ACIT (IT) v. Starwood (M) International Inc. (2021) 90 ITR 9 (SN)(Delhi)(Trib.)

Westin Hotel Management LP (2021) 90 ITR 9 (SN)(Delhi)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services
— Service help agreement — Proof of service was not furnished — Matter remanded -
DTAA-India-Sweden [Art. 12]

Following the earlier year order amount received by a Swedish company from Indian
entity for providing IT support services to latter held to be not taxable. With respect to
other three entities, since assessee could not furnish proof of correct nature of services
with help of any agreement, matter was remitted to file of Assessing Officer for a fresh
determination of issue. (AY. 2017-18)

Sandvik IT Services AB. v. ACIT (IT)(2021) 191 ITD 290 / 203 DTR 243 (Pune)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services
— Management fees — Indian subsidiaries — Most favoured Nation (MFN) clause — Not
taxable as fees for technical services — Training services — Matter remanded — DTAA-
India-Sweden [Art. 10, 12(4)(b)]

Tribunal following the order passed in earlier assessment years held that management
service fees received by assessee from its Indian subsidiaries was not to be taxed in
its hands as FTS in India in view of Most Favoured Nation (MFN) clause added in tax
treaty. Tribunal also held that leadership training provided by assessee to employees
of an Indian company did not result in making available any technical knowledge,
experience or skill etc. to said employees which could enable them to use it later on,
thus, such training fee could not be considered as FTS for rendering consultancy or
technical services. Matter remanded for re-adjudication. (AY. 2016-17)

Sandvik AB. v. ACIT (IT)(2021) 190 ITD 110 (Pune)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services —
IT support services — Not chargeable to tax - DTAA-India-Swedish [Art. 12]

Assessing Officer treated IT support services as Fees for technical services and further
held that since technology was embedded in hardware and Indian entity was enabled
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to use same, it amounted to making available technical services and know-how, etc.,
and consequently was covered within article 12 of DTAA the amount was, therefore,
held to be taxable. Tribunal held that since amount received by assessee from one of
four Indian entities, viz., SAPL, in preceding/succeeding years had been held to be
not chargeable to tax under article 12 of DTAA, facts for relevant assessment years
being similar, amount received by assessee from SAPL was eventually not chargeable
to tax under article 12 of DTAA even though same was in nature of Fees for technical
services’ covered under section 9(1)(vii) of the Act. As regards other three entities were
concerned, since assessee could not furnish proof of correct nature of services with
help of any agreement, matter was to be remitted to file of Assessing Officer for a fresh
determination of issue. (AY. 2016-17)

Sandvik IT Services AB v. ACIT (2021) 187 ITD 872/ 214 TT] 293 (Pune)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services
- Non-Resident — Leadership training provided to employees of group company
- Training fees cannot be assessed as fees for technical services — As there is no
permanent establishment in Income cannot be assessed - DTAA-India-Sweden [Art,
5, 7, 12(b)]

Tribunal held that the leadership training provided by the assessee did not result in
making available any technical knowledge, experience or skill, to the employees of the
Indian company, which could enable them to use it later on. The Assessing Officer was
not justified in considering the training fee as a consideration for rendering consultancy
or technical services within the meaning of article 12(4)(b) of the Double Taxation
Avoidance Agreement between India and Portugal. On the facts since the Assessing
Officer had himself, in the assessment order, accepted that the assessee did not have
any permanent establishment in India, the amount of training fees would also escape
tax net as it could not be taxed as “business profits” under article 7 in the absence of
there being any permanent establishment in India in terms of article 5.(AY.2014-15)
Sandvik AB v. Dy. CIT (2021) 85 ITR 593 /187 ITD 638 / 210 TTJ] 1019 / 201 DTR 172
(Pune)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services —
Non-resident — Receipt of software licence fees from group entity in India - Receipt in
nature of reimbursement — Not taxable — Payment received for Information Technology
Services — Not taxable - DTAA-India-Sweden [Art. 12]

Tribunal held that, in order to decide whether the services rendered by the assessee fit
the definition of "fees for technical services” under the India-Sweden Agreement, the
question to determine was whether “the technical knowledge or skills of the provider
was absorbed by the receiver so that the receiver can deploy similar technology or
techniques in the future without depending upon the provider”. The services rendered
by the assessee did not enable the recipient of the services to perform the same services,
in future, without recourse to the assessee. Thus, the "make available clause” was not
satisfied in the course of rendition of services by the assessee and the consultancy
fees could not be brought to tax under article 12 of India-Sweden Agreement. On the
taxability of income on account of information technology services, article 12(4)(a) of the
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S. 9(1)(vii) Income deemed to accrue or arise in India

India-Sweden Agreement would come into play when the person receiving the money as
royalty and the person providing service ancillary or subsidiary to the enjoyment of that
right were the same. The payment received by the assessee had been held to be in the
nature of reimbursement, which was outside the ambit of taxation. The person selling
the software was B, of Switzerland, and the person providing the services in question
was the assessee. Article 12(4)(a) would not, therefore, come into play at all. Therefore,
taxation under article 12 in the present case could not come into play when the “make
available” clause was not satisfied.(AY.2015-16)

SCA Hygiene Products Ab v. Dy. CIT(IT)(2021) 187 ITD 419/ 85 ITR 607/ 197 DTR 401/
209 TT] 545 (Mum.)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services —
Reimbursement of expenses — Not taxable as fees for technical services — DTAA-India
-USA [Art. 12]

Assessee, a US company engaged in business of providing gem trading services and
other allied and technical services. Assessing Officer held that payment for travel being
intrinsically linked for providing training and technical services, had to be regarded
as FTS. On appeal the Tribunal held that in earlier years Tribunal held that such
reimbursement of expenses was not in nature of FTS. Following consistent view of
Tribunal, addition made by Assessing Officer is deleted. (AY. 2016-17)

Gemological Institute International Inc. v. CIT (2021) 214 TTJ] 393 / (2022) 192 ITD 83 /
211 DTR 139 (Mum.)(Trib.)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services
- Gross amounts paid/payable by applicant to a US Company under Distribution
Agreement was in nature of Fees for Technical Services — Application admitted -
DTAA-India-USA [S.245R(2), Art. 12]

Applicant filed an application seeking advance ruling on whether gross amounts paid/
payable by applicant to a US Company under Distribution Agreement dated 1-10-2018
are in nature of Fees for Technical Services as per provisions of Explanation 2 to clause
(vii) of section 9(1). Revenue submitted that it had no objection to admission of case
Application for advance ruling was admitted.

Turnitindia Education (P) Ltd In re (2021) 278 Taxman 389 (AAR)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services
- Majority of services technical in nature - Services were ancillary and subsidiary
to application or enjoyment of right, property or information for which royalty paid-
Chargeable to tax in India - Liable to withhold tax — DTAA-India-USA-Netherlands
[S.90, 92 to 92F, 195, Art. 12(5)(a)]

After analyzing the agreements and provisions the AAR held that The payment to be
made by Perfetti India for the cost to be allotted by the applicant is taxable under article
12 (5) (a) of the DTAC between India and Netherlands. Though some of the services
are also taxable article 12 (5) of the DTAC, such services are not segregated as they are
already taxable under article 12 (5) (a). Accordingly the payment made by the Indian
company would be chargeable to tax in India. That the Indian company was liable to
withhold taxes under section 195 of the Act on the payments to be made towards the
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costs to be allocated by the assessee. That as the applicant was liable to tax in India, it
was required to file a tax return under the provisions of the Act and the transfer pricing
provisions of section 92 to section 92F would be applicable in respect of the payment
to be made by the Indian company. (AAR No. 869 of 2010 dt 21-6-2019)

Perfetti Van Melle Holding B.V,, In Re (2021) 434 ITR 101 (AAR)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services —
Company providing advisory and consultancy services in the field of real estate — Not
having permanent establishment in India — Receipts not taxable as business income-
DTAA-India-United Kingdom [Art. 7, 13]

AAR held that company providing advisory and consultancy services in the field of
real estate has no permanent establishment in India. Hence receipts are not taxable as
business income considering the article 7 and 13 of DTAA between India and United
Kingdom.

DTZ Debenham Tie Leung, In Re (2021) 431 ITR 626 (AAR)

S. 9(1)(vii) : Income deemed to accrue or arise in India — Fees for technical services
— Non-Resident — Employees not found to stay in India for more than six months -
Income not liable to tax in India — Apportionment of expenses - DTAA-India-Japan
[Art. 5, 7, 12]

AAR held that the apportionment of profits to the technical services rendered by the
applicant could not be done in an arbitrary manner. Such apportionment can be done
only out of the “f. 0. b. price for main equipment” and not against the other payments.
It would be appropriate if the Assessing Officer determined this aspect and gave value
to the fees for technical services, as these were included in the sale price of offshore
supply of equipment, after making further necessary enquiries and giving a basis thereof.
Toshiba Corporation, In Re (2021) 431 ITR 414 (AAR)

S. 10(2A) : Share income of partner — Firm — Share of profits to partner of firm -
Addition is held to be not justified.

Share income from firm received by partner was exempt under section 10(2A) and under
no circumstances could be taxed in hands of partner. (AY. 2016-17)

S. Seethalakshmi v. ITO (2021) 189 ITD 684 (Chennai)(Trib.)

S. 10(10) : Gratuity - Commencement date — Payment of Gratuity (Amendment) Act,
2010, Notification dt. 24-5-2010 — No retrospective effect — Deduction of tax at source.
[Payment of Gratuity Act, 1972, S. 4(5)]

Appellants challenged date of commencement of Amending Act as 24-5-2010 as tax had
been deducted at source when gratuity was paid to appellants before commencement
of Amending Act and contended that it should be made effective from 1-1-2007 and
consequently appellants would not be liable for deduction of tax on gratuity amount.
High court dismissed the petition. On appeal the Court held that benefit of higher
gratuity was one-time available to employees only after commencement of Amending
Act and hence, could not be treated to be retrospective.

Krishna Gopal Tiwary v. UOI (2021) 282 Taxman 274/ 204 DTR 433/ 322 CTR 1 (SC)
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S. 10(10) Gratuity

S. 10(10) : Gratuity — Increase in ceiling by amendment of payment of Gratuity
Act with effect from March 29, 2018 - Amendment not violative of provisions of
Constitution — Provision not applicable with retrospective effect [S.10(10)(ii), Payment
of Gratuity Act, 1972, S 4(3), Art. 14, 226]

Dismissing the petition the Court held that the terms and conditions of employment vary
significantly as between employees of the Central Government and those of public sector
undertakings and, even as between different public sector undertakings. Therefore, these
classes of employees do not constitute a single homogeneous class. Consequently, the
contention that employees of public sector undertakings, should be treated in the same
manner as regards gratuity as the employees of the Central Government is not tenable.
Court held that when there was no ambiguity either in section 10(10)(ii) of the Income-
tax Act, as it stood as on the date of retirement of the assessee, or in the amendment
Notification S. O. 1213(E), the applicable exemption limit could not be raised by an order
of court to Rs. 20 lakhs as regards the assessee. The assessee had not made out a case that
the amendments should be implemented with retrospective effect from January 1, 2016.

G. Srinivasan v. UOI (2021) 430 ITR 189/ 197 CTR 1 / 318 CTR 167 | 279 Taxman 273
(Mad.)(HC)

S. 10(10C) : Public sector companies — Voluntary retirement scheme — Compensation-
Not liable to deduct tax at source — Winding up of Government company -
Rehabilitating its employees, monetary benefits under special package scheme -
Entitled for exemption [S.10(10B), 192, Art. 226]

Dismissing the appeal of the Revenue, the Court held that Central Government approved
a non-budgetary support scheme for this company with view of rehabilitating employees.
Said monetary-benefits under special package scheme given to employees of Government
company would be in nature of retrenchment compensation though it was styled as
VRS. eligible for exemption.

CIT (TDS) v. Hindustan Photo Film Workers “Welfare Centre (CITU)(2021) 282 Taxman
186/ 207 DTR 253/ 323 CTR 707/(2022)441 ITR 661 (Mad.)(HC)

Editorial : Order of Single Judge was affirmed, Hindustan Photo Film Workers
‘Welfare Centre (CITU)(2017) 249 Taxman 204 /151 DTR 185 / (2018) 400 ITR 299
(Mad.)(HC)

S. 10(10C) : Public sector companies — Voluntary retirement scheme — Exemption not
claimed in the return — Exemption claimed on the basis of judgement of Supreme
Court — Exemption was allowed - Order shall not be cited as precedent. [S. 143(3),
264, Art. 226]

The assessee has not claimed exemption in the return of income. The Assessment was
completed u/s 143(3) of the Act. On the basis of the judgement of Supreme Court in
S. Palaniappan v. ITO (CA No. 4411 /2010 dt 28-9-2015, the assessee filed a revision
application before PCIT praying for allowing the exemption on the basis of the judgement
of Supreme Court. PCIT rejected the claim of the applicant. The assessee filed writ before
the High Court. High Court allowed the petition and held that the assessee is entitled for
exemption. High Court also observed that this order has been passed in the peculiar facts
of the case and shall not be cited as precedent. (AY. 2004-05)

Gopalbhai Babubhai Parikh v. PCIT (2021) 436 ITR 262/ 279 Taxman 464 (Guj.)(HC)
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S. 10(10C) : Public sector companies — Voluntary retirement scheme — Deduction under
section 10(10C) and relief under section 89 — Simultaneously available. [S.89(1), 264]
The assessing officer initiated proceedings on the premise that the appellant was not
entitled to claim deduction under Section 10 (10 C) (viii) and also under Section 89
(1) of the Act in respect of amounts received as part of VRS. Revision under section
264 of the Act was also rejected. On Writ, it was observed that the claim came to be
rejected on the basis of the instructions/letter issued by the Central Board of Direct
Taxes on 23-04-2001, but the said circular was quashed by the Court in State Bank of
India v. Central Board of Direct Taxes; 2006 (1) KLT 258. Therefore, the appellant was
entitled to the deduction under Section 10 (10C) (viii) of the Income -tax Act and relief
under Section 89 (1) (as the provision stood at the relevant point of time) in respect of
amounts received by him under the voluntary retirement scheme. (Single Judge)

V. Gopalan v. CCIT (2021) 197 DTR 438 / 318 CTR 712 (Ker.)(HC)

S. 10(10C) : Public sector companies — Voluntary retirement scheme — Exemption
available under section 10(10C) and section 89(1) of the Act — Alternate remedy not a
bar from entertaining the writ petition — Single judge order of the High Court set aside
[S. 10(10C)(viii), 17(3), 89(1), 264, Art, 226]

Assessee received certain amount from his employer under VRS scheme which was
claimed as exempt under section 10(10C)(viii) as well as section 89(1) r.w.s. 17(3) of the
Act. AO rejected the claim of the assessee and an application under section 264 was
filed which was rejected by the CIT. Assessee filed a writ petition which was disposed
off by a single judge as alternative remedy was available with the assessee by filing an
appeal to the CIT(A). However, the Division Bench set aside the order of the Single
Judge and held that when proceedings are without jurisdiction, existence of alternate
remedy is not a bar for granting relied under Article 226 of the Constitution of India.
Reliance was placed on Calcutta Discount Company Ltd v. ITO (1961)41 ITR 191(SC).
Further, relying on the decision of State Bank of India v. CBDT (2006 KLT 258), the High
Court held that assessee was entitled to claim deduction under section 10(10C)(viii) and
section 89(1) of the Act. (WA No. 1713 of 2020 dt. 5-01-2021) (AY. 2001-02)

V. Gopalan v. CCIT (2021) 431 ITR 76/ 318 CTR 706 / 197 DTR 433 (Ker.)(HC)

S. 10(10C) : Public sector companies — Voluntary retirement scheme — Bank employee
— Exit Option Scheme - Ex gratia amount — Tax deducted at source — Not entitled to
exemption. [R. 2BA]

Assessee a bank employee, retired from service under Exit Option Scheme and received
certain ex gratia amount and claimed exemption u/s 10(10)(c) of the Act. AO denied the
exemption. Affirming the denial of the exemption the Tribunal held that that there was no
reference regarding fulfilment of conditions prescribed under rule 2BA, assessee’s claim
for benefit of exemption under section 10(10C) in respect of ex gratia amount was to be
rejected. The Tribunal also held that the employer-Bank (SBI) has also deducted tax at
source including the ex-gratia granted to the employee at the time of retirement. In the
certificate also, the retirement scheme is mentioned as exit option scheme and there is
no reference regarding fulfilment of conditions prescribed under Rule 2BA of the 1962
Rules, which stipulated the criteria for exemption under section 10(10C). (AY. 2008-09)
Krishnan Achary v. ITO (2021) 186 ITD 73/ 210 TTJ 399/ 199 DTR 169 (Cochin)(Ttib.)
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S. 10(10D) Life insurance policy

S. 10(10D) : Life insurance policy — Keyman insurance policy — Assignment of policy
to employee — Amount received by employee on surrender or encashment taxable as
perquisite. [S.17 (2)]

Dismissing the appeal of the assessee the Court held that, Explanation 1 is merely of
clarificatory nature and like all other Explanations, which are inserted to clarify certain
issues relevant in the parent provision, applies retrospectively to the date of insertion of
the main provision itself. The Explanation is not a substantive provision which creates
a new tax liability on the assessee and could be normally applied prospectively. On
the basis of section 10(10D) of the Act, with its Explanation 1, the clear position of
law which emerges is that the character of the keyman insurance policy does not get
converted into an ordinary life insurance policy despite its assignment and therefore,
any benefit accruing to the employee upon its surrender or encashment will be taxable
in the hands of the employee as perquisite.(AY.2007-08)

Allu Arvind Babu v. ACIT (NO. 1)(2021) 430 ITR 172 | 277 Taxman 622/ 320 CTR 444/
200 DTR 169 (Mad.)(HC)

S. 10(10D) : Life insurance policy — Keyman insurance policy — Amended Explanation
1 — Not eligible to claim exemption — No valid notice was issued — Order was quashed.
[ S. 143(2), 143(3)]

Policy was assigned in name of assessee on 2-6-2009, whereas, it matured on
10-2-2015, i.e. during previous year relevant to assessment year 2015-16, at time
of maturity of Keyman Insurance Policy, amendment is section 10(10D) by way of
Explanation 1, had already been made effective. Therefore, anessee would not be eligible
to claim exemption under section 10(10D) on maturity value of Keyman Insurance
Policy. Tribunal held that as no valid notice was issued the order was quashed. (AY.
2015-16)

Dy. CIT v. Hothur Mohamed Igbal (2021) 214 TTJ 996 /208 DTR 385/ (2022) 192 ITD 64

(Bang.)(Trib.)

S.10(22) : Educational institution — Derived from — Deemed income assessed as cash
credits whether entitled to exemption — Appeal dismissed due to low tax effect —
Question left open [S. 2(24), 68]

The High Court held that the words derived from or some other similar words do not
occur in section 10(22) of the Income-tax Act, 1961, that, therefore, the word income
as occurring in section 10(22) cannot be given a restrictive meaning and must be given
its natural meaning or the meaning ascribed to it in section 2(24), and that hence,
an assessee who is entitled to exemption under section 10(22) can claim the benefit
thereof for the purpose of income deemed to be chargeable to tax under section 68. On
appeal Supreme Court dismissed the appeal on the ground of low tax effect, keeping
the question of law open.(AY. 1987-88, 1998-99)

DIT (E) v. Raunaq Education Foundation (2021) 431 ITR 52/ 199 DTR 344/ 319 CTR 660/
278 Taxman 186 (SC)
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S. 10(23C) : Educational institution - Institution must exist solely for philanthropic
purposes — Receipts from in-patient department was distributed across board for
doctors — Denial of exemption was held to be justified [S. 10(23C)(via), Art. 226]
Dismissing the appeal the Court held that the receipts from the in-patient department
were distributed across the board for doctors. Thus, the decision on the facts by the
competent authority and as affirmed by the High Court was not perverse nor did it
suffer from complete absence of rationality warranting interference. If the assessee
rectified the position, that would not preclude it from claiming exemption for
subsequent years.

Decision of the Bombay High Court in W.P. No. 6530 of 2005 dt. 5-12-2005, affirmed.
(AY. 1999-2000 to 2002-03)

Ashwini Sahakari Rugnalaya and Research Centre v. CCIT (2021) 438 ITR 192 |/ 206 DTR
201/ 322 CTR 753 | 284 Taxman 16 (SC)

S. 10(23C) : Educational institution — Computation of income — Receipt from education
institution was less than 1 Crore — Entitled to exemption - Receipts of educational
institution cannot be clubbed with other income of the society for the purpose of
computing exemption u/s 10(23C)(iiiad) of the Act. [S. 10(23C)(iiiad), 12AA, IT Rules,
1962, 2BC]

Assessee-society established an educational institution. Assessing Officer denied the
exemption on ground that excess income over expenditure of said institution run by
assessee was carried to account of society for taxation and other purpose and since
aggregate of fee receipts of institution and receipts of society exceeded prescribed
upper limit of Rs. 1 crore. The order of the Assessing was affirmed by the Tribunal.
On appeal the Court held that the receipts of Institution were below Rs. 1 crore. In
the computation of income Assessing Officer himself recognized and acknowledged
difference between receipts of institution and receipts of society. Allowing the appeal
the Court held that the receipts of institution could not be clubbed with other income
of assessee-society for purpose of considering benefit of section 10(23C)(iiiad) of the Act.
The Court also observed that the Tribunal erred in looking at the provisions of section
12AA of the Act. Exemption was allowed. (AY. 2007-08)

Manas Sewa Samiti v. Add. CIT (2021) 439 ITR 79/ 323 CTR 737 / 208 DTR 41 (2022)
284 taxman 418 (All)(HC)

S. 10(23C) : Educational institution — Denial of exemption — Profit motive — Matter
remanded. [S. 10(23C)(vi), Art. 226]

Competent Authority has rejected the application for exemption. On writ allowing the
petition the Court held that the competent authority has not examined the material
whether the petitioner was generating any profit by taking fees for conducting the
examination. Matter was remanded. Referred Islamic Academy of Education v. State of
Karnataka (2003) 6697 ; Assam State Tet Book Publication Corporation Ltd v. CIT (2009)
17 SCC 391, Queen’s Education Society v. CIT (2015) 8 SCC 47. (AY. 2013-14)

Bihar Combined Entrance Competitive Examination Board v. CIT (2021) 197 DTR 29 (Pat)
(HC)
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S. 10(23C) Educational institution

S. 10(23C) : Educational institution — Diverting funds to another institution which
was not existing solely for educational purposes — Not entitled for exemption [S. 10
(23C(vi)]

Assessee had been funding Diocese of Jalandhar for past 3 years under head of
education extension services and submitted that Diocese was engaged in running
schools, promoting education in different places in Punjab. Commissioner denied grant
of exemption on grounds that MoA of Diocese was not totally educational and funding
sum of Rs. 1 crore to same was done with purpose of diverting assessee’s funds. High
Court affirmed the order of the Commissioner. (AY 2010-11)

St. Francis Convent School v. CBDT (2021) 130 taxmann.com 78 (P&H)(HC)

Editorial : SLP filed by the assessee was dismissed, St. Francis Convent School v.
CBDT (2021) 282 Taxman 313 (SC)

S. 10 (23C) : Educational institution — State Examination Board - Charging fees —
Denial of exemption is not valid - Matter remanded [S.12AA]

Allowing the appeal the Court held that, rejection of exemption was held to be not
justified merely on the ground that the assessee was generating profit by charging fees
for conducting examination. Matter remanded to Commissioner.

Bihar Combined Entrance Competitive Examination Board v. CIT (2021) 278 Taxman 179/
318 CTR 229 (Pat.)(HC)

S. 10(23C) : Educational institution — Exemption cannot be denied on ground that it
does not have independent Memorandum of Association, Bye laws, etc. [S. 10(23)(vi)]
Dismissing the appeal of the revenue the Court held that so long as assessee adheres
to parameters required to be satisfied under section 10(23C) to avail exemption, it
is entitled to exemption and, therefore, unless findings of fact are given on basis of
evidence that assessee does not meet parameters of section 10(23C), exemption claimed
cannot be denied on ground that it does not have independent Memorandum of
Association, Bye laws, etc. (AY. 2014-15)

CIT v. Sengunthar Matriculation Higher Secondary School (2021) 277 Taxman 252 (Mad.)
(HC)

S. 10(23C) : Educational Institution — Assessee filed an application for grant of
exemption — Application was rejected being delayed — Application for AY. 2018-19 was
not delayed - Order for the exemption for future years after AY. 2018-19 needs to be
passed accordingly - Petitioner to file condonation application with CBDT for current
AY 2019-20 [S. 10(23C)(vi), 119(2)(b), Art, 226]

The CIT(E) rejected the application of the petitioner dated 31-10-2019 for exemption
under section 10(23C) (vi) of the Act for the assessment year 2019-20 and AYs thereafter.
The application was rejected referring to the 16th proviso to section 10(23C)(vi) which
says that an application for exemption or continuance of exemption under section
10(23C)(vi) has to be fled on or before the 30th day of September of the relevant
assessment year from which the exemption is sought which date in the instant case
would be on or before 30-9-2019, as the due date to file application was 30-9-2019 and
CIT(E) had no power to condone such delay. The assessee filed Writ Petition seeking
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direction to quash the order of rejection. The Hon'ble High Court held that CIT(E) was
not authorized to condone the delay with respect to AY.2019-20 and hence the assessee
had to file an application before the CBDT under section 119(2)(b) to authorize CIT(E)
to condone the delay in fling its application dated 31-10-2019. With respect to the
contention of dealing with grant of exemption with regard to future AYs, the High Court
directed the CIT(E) to consider such application as being filed within time limit and
take necessary action. (AY. 2009-10)

Sanjay Ghodawat University, Kolhapur v. CIT(E)(2021) 431 ITR 559/ 202 DTR 396 / 280
Taxman 63/ 322 CTR 54 (Bom.)(HC)

S. 10(23C) : Educational institution — Educational college for intermediate, degree
and post-graduation courses for women — Erroneous reading of assessment year by
prescribed authority in form 56D — Rejection application was set aside. [S.10(23C)(vi)
Art, 226]

Assessee filed an application dated 26-3-2019 seeking grant of exemption as gross
receipts of assessee exceeded Rs. 1 crore in financial year 2018-19. The revenue
erroneously read year 2018-19 as assessment year instead of financial year and rejected
application of assessee for grant of exemption on ground that same was barred by
limitation. The Court held that there was total non-application of mind on part of
revenue and it ought to have considered application of assessee, dated 26-3-2019 on
merits by treating it for financial year 2018-19 and assessment year 2019-20 instead of
rejecting it as barred by limitation. Accordingly the order rejecting the application was
set aside. (AY. 2019-20)

Rajamahendri Educational Society v. UOI (2021) 431 ITR 217 | 276 Taxman 18 | 204 DTR
99/ 321 CTR 616 (AP)(HC)

S. 10 (23C) : Educational institution — Surplus re deployed regularly for educational
purposes — Lease rent paid to trustees neither excessive nor unreasonable — Denial of
exemption was not justified [S. 10(23C)(vi), 13(1)(c)]

Held that main object of the institution is educational. Surplus was re deployed
regularly for educational purposes. Lease rent paid to trustees neither excessive nor un
reasonable. Denial of exemption was not justified. (AY. 2019-20)

Sardar Partapsingh Education Society v. CIT (E)(2021)89 ITR 19 (SN)(Mum.)(Trib.)

S. 10 (23C) : Educational institution — No activity carried on other than educational
purposes — Exemption cannot be denied - land sold at fair market value - Approval
cannot be denied — Direction of the High Court was not followed — Order barred by
limitation [S. 10(23C(vi) 12A, 147, 148]

Tribunal held that the assessee has not carried any activity other than educational
hence denial of exemption was not valid. The land sold was at fair market value hence
approval cannot be denied. The Assessing Officer has not passed the order as per the
direction of the High Court and hence the order is barred by limitation.(AY.2005-06 to
2012-13)

Roland Educational and Charitable Trust v. Dy. CIT (2021) 87 ITR 51 (Cuttack)(Trib.)
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S. 10 (23C) : Educational institution — Search and seizure — Withdrawal of registration
retrospectively with effect from, 2009 - Notification No. SO 3215(E), dated 5-9-2019
came into effect from 5-11-2019 - Order of withdrawal of exemption was held to be
not valid [S. 10(23C)(vi)]

On basis of search conducted in the group Principal Commissioner by an order
dated 16-09-2019 withdrew approval granted under section 10(23C)(vi) to assessee
retrospectively with effect from 2009 i.e when assessee was granted said approval.
On appeal the Tribunal held that the amendment by Notification No. S.0. 3215(E)/
No.60/2019 to give power to Pr. Commissioner to approve or reject exemption under
section 10(23C) came with effect from 5-11-2019. Order of PCIT was quashed.

Aurora Educational Society v. PCIT (2021) 190 ITD 481/ 87 ITR 72 (SN)(Hyd)(Trib.)
Tarakarma Educational Society v. PCIT (2021) 190 ITD 481/ 87 ITR 72 (SN)(Hyd)(Trib.)
Church Educational Society v. PCIT (2021) 190 ITD 481/ 87 ITR 72 (SN)(Hyd)(Trib.)
Karshik Vidya Parishad v. PCIT (2021) 190 ITD 481/ 87 ITR 72 (SN)(Hyd)(Trib.)

S. 10 (23C): Educational institution - Filing of audit report along with the return of
income is not mandatory — Report can be filed in the course of assessment proceedings
or even appellate proceedings [S. 10 (23C)(vi), Form No.10BB]

Allowing the appeal of the assessee the Tribunal held that, filing of audit report along
with the return of income is not mandatory. Report can be filed in the course of
assessment proceedings or even appellate proceedings. (AY. 2016-17)

Sanskirit KMV School v. ACIT (SMC)(2021) 190 ITD 29 (Chd)(Trib.)

S. 10 (23C) : Educational institution — Approval from the prescribed authority was not
obtained — Denial of exemption was justified [S. 10(23C)(v)]

Held that denial of exemption was justified as the assessee has not obtained approval
from the prescribed authority. (AY. 2011-12)

Gurudwara Kalgidhar Singh Sabha v. ITO (2021) 188 ITD 494 |/ 86 ITR 46 (SN)(Delhi)

(Trib.)

S. 10 (23C) : Educational institution — Solely for educational purpose and not for
earning profits — Substantially financed by Government - Eligible for exemption
under section 10(23C)(iiiab) of the Act — Explanation to clause 10(23C)(iiiab) w.e.f.
1-4-2015 setting out minimum threshold of 50 per cent for institution to be financed
by Government for claiming benefit of exemption under section 10(23C)(iiiab) is
prospective in nature.[S. 10(23C)(iiiab)]

Assessee was a charitable educational institution. Assessing Officer denied exemption.
CIT(A) allowed the claim of the assessee. On appeal by the revenue dismissing the
appeal the Tribunal held that, from perusal of objectives of assessee, composition of
society and rules of utilisation of funds it was undisputed that assessee was solely
working for educational purpose and not for purpose of earning profits. There was
complete control of State Government over the funds received and spent during year
by assessee. Further, almost 50 per cent of grants were given to assessee by State
Government. It was substantially financed by Government, assessee was eligible
for exemption under section 10(23C)(iiiab). Tribunal also held that Explanation to
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clause 10(23C)(iiiab) w.e.f. 1-4-2015 setting out minimum threshold of 50 per cent
for institution to be financed by Government for claiming benefit of exemption under
section 10(23C)(iiiab) is prospective in nature. Assessee entitled to exemption (AY. 2014
-15)

DCIT v. Shri Vaishnav Polytechnic College Govn by VSK Market Tech Educational Society
(2021) 186 ITD 378 (Indore)(Trib.)

S. 10 (23C): Educational institution - Solely for educational purpose and not for
earning profits — Substantially financed by Government-Eligible for exemption
under section 10(23C)(iiiab) of the Act — Explanation to clause 10(23C)(iiiab) w.e.f.
1-4-2015 setting out minimum threshold of 50 per cent for institution to be financed
by Government for claiming benefit of exemption under section 10(23C)(iiiab) is
prospective in nature.[S. 10(23C)(iiiab)]

Assessee was a charitable educational institution. Assessing Officer denied exemption.
CIT(A) allowed the claim of the assessee. On appeal by the revenue dismissing the
appeal the Tribunal held that, from perusal of objectives of assessee, composition of
society and rules of utilisation of funds it was undisputed that assessee was solely
working for educational purpose and not for purpose of earning profits. There was
complete control of State Government over the funds received and spent during year
by assessee. Further, almost 50 per cent of grants were given to assessee by State
Government. It was substantially financed by Government, assessee was eligible
for exemption under section 10(23C)(iiiab). Tribunal also held that Explanation to
clause 10(23C)(iiiab) w.e.f. 1-4-2015 setting out minimum threshold of 50 per cent
for institution to be financed by Government for claiming benefit of exemption under
section 10(23C)(iiiab) is prospective in nature. Assessee entitled to exemption (AY. 2014
-15)

DCIT v. Shri Vaishnav Polytechnic College Govn by VSK Market Tech Educational Society
(2021) 186 ITD 378 (Indore)(Trib.)

S. 10 (23C): Educational institution — Demerger — Financial help to hospital - No
violation of provision — Withdrawal of exemption is not justified [S. 10(23)(vi)]

CIT (E) held that the assessee-society continued to divert funds towards non-educational
activities by way of huge advances on which no interest was charged, same was against
requirement of section 10(23C) and withdrew approval granted to assessee - It was
found that RNMCS was earlier a part of assessee but was demerged from assessee due to
adverse view taken by department. Allowing the appeal the Tribunal held immediately
after demerger all transactions between original and demerged institution could not
come to a stand still and, thus, there was nothing wrong if assessee provided funds to
RNMCS as financial help for time being, since entire amount taken from assessee-society
stood paid back order passed by CIT(E) under section 10(23C)(vi) was not sustainable.
(AY. 2017-18)

Seth Ramjidas Modi Vidhya Niketan Society v. CIT (2021) 186 ITD 119/ 197 DTR 33/ 209
TTJ 118 (Jaipur)(Trib.)
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S. 10(23C) Educational institution

S. 10 (23C) : Educational institution - Providing accommodation and food and
beverages, Etc - Not commercial activities — Entitle to exemption [S. 2(15), 10(23C) (iv)]
Tribunal held that the Department’s appeal to the High Court, had been dismissed by
the High Court and the appeal against the order of the High Court to the Supreme Court
had been dismissed by the Supreme Court due to low tax effect. Since the Commissioner
(Appeals) followed the order of the Tribunal and the orders of his predecessor for
assessment years 2011-12 and 2012-13, which orders had become final, the orders
appealed against did not suffer from any illegality or irregularity. (AY.2013-14, 2014-15)
ACIT (E) v. India International Centre (2021) 85 ITR 54 (SN)(Delhi)(Trib.)

S. 10(23C) : Educational institution — exemption if income is applied for educational
purpose-alternatively expenditure incurred for earning such income should be allowed
under section 57(iii) — eligibility to claim exemption-wholly and substantially financed
by the Government. [S.57 (iii)]

An institution, established for educational purpose and not to earn profit, and substantially
financed by the government, is eligible to claim exemption under section 10(23C)(iiiab) of
the Act. Inability to furnish details of exemption under section 10(23C)(iiiab) on account
of lack of proper columns in the income tax return form will not invalidate such claim,
when the income was applied for the purpose of running the college. Alternatively, if the
claim for exemption is denied under section 10(23C)(iiiab) and the income is assessed under
the residual head of income, then as per section 57(iii) entire expenditure incurred for the
purpose of making or earning income should be allowed to the Assessee.

On the question of eligibility of the Assessee to claim exemption under section
10(23C)(iiiab) with respect to the institution being “wholly and substantially financed
by the Government” the Tribunal observed that the explanation to clause 10(23C)
(iiiab) was inserted via Finance Act, 2014 which came into effect on 01.04.2015, and
this explanation was prospective in nature. It held that the Assessee is an education
institution running for educational purpose and not for profits and therefore it is eligible
for exemption under section10(23C)(iiiab). CIT v. Jat Education Society, Rohtak (2016)
383 ITR 355 (P &H) (HC) relied. (AY. 2014-15).

Dy. CIT v. Shri Vaishnav Polytechnic College Govn by VSK Market Tech Educational
Society (2021)186 ITD 378 (Indore)(Trib.)

S. 10 (23C) : Educational institution — exemption if income is applied for educational
purpose-alternatively expenditure incurred for earning such income should be allowed
under section 57(iii) — eligibility to claim exemption-wholly and substantially financed
by the Government.[ S.57 (iii)]

An institution, established for educational purpose and not to earn profit, and
substantially financed by the government, is eligible to claim exemption under section
10(23C)(iiiab) of the Act. Inability to furnish details of exemption under section 10(23C)
(iliab) on account of lack of proper columns in the income tax return form will not
invalidate such claim, when the income was applied for the purpose of running the
college. Alternatively, if the claim for exemption is denied under section 10(23C)(iiiab)
and the income is assessed under the residual head of income, then as per section
57(iii) entire expenditure incurred for the purpose of making or earning income should
be allowed to the Assessee.
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Income of Body Corporation established or wholly financed S.10(26B)

On the question of eligibility of the Assessee to claim exemption under section
10(23C)(iiiab) with respect to the institution being “wholly and substantially financed
by the Government” the Tribunal observed that the explanation to clause 10(23C)
(iiiab) was inserted via Finance Act, 2014 which came into effect on 01.04.2015, and
this explanation was prospective in nature. It held that the Assessee is an education
institution running for educational purpose and not for profits and therefore it is eligible
for exemption under section10(23C)(iiiab). CIT v. Jat Education Society, Rohtak (2016)
383 ITR 355 (P &H) (HC) relied. (AY. 2014-15).

Dy. CIT v. Shri Vaishnav Polytechnic College Govn by VSK Market Tech Educational
Society (2021)186 ITD 378 (Indore)(Trib.)

S. 10 (23C) : Educational institution — Approval from prescribed authority mandatory
— Not entitled to exemption [S. 10(23C)(v)]

Dismissing the appeal the Tribunal held that a trust or institution meant for public
religious purposes claiming exemption under section 10(23C)(v) had to be approved
by the prescribed authority. The prescribed authority under rule 2C of the Income-tax
Rules, 1962 was Chief Commissioner or Director General and application under section
10(23C)(v) of the Act shall be filed in form 56. Thus, before claiming exemption under
these provisions, the assessee had to obtain the approval of the prescribed authority. It
was an admitted fact that assessee did not have any approval of prescribed authority
under section 10(23C)(v). The assessee’s contention that the requirement of approval
under section 10(23C)(v) of the Act was provided by rule 2C only with effect from
November 15, 2014 and not during the relevant assessment year was not sustainable.
The authorities were justified in denying exemption under section 10(23C)(v)(AY.2011-
12)

Gurudwara Kalgidhar Singh Sabha v. ITO(E)(2021)86 ITR 46 (SN)(Delhi)(Trib.)

S.10(26B) : Income of Body Corporation established or wholly financed by Central or
State Government for promoting interests of Scheduled castes or Scheduled Tribes —
Engaged in work of development of National Safai Karamcharis who were involved
in upliftment of Safai Karamcharis and Manual Scavengers who belong to Scheduled
Caste, Scheduled Tribe or Other Backward Classes and also in inhumane practice of
scavenging and other sanitation activities- Entitled to exemption.

Held that the assessee company was fully owned by Government of India and engaged
in work of development of National Safai Karamcharis who were involved in upliftment
of Safai Karamcharis and Manual Scavengers who belong to Scheduled Caste, Scheduled
Tribe or Other Backward Classes and also in inhumane practice of scavenging and other
sanitation activities, it would be entitled to claim benefit of section 10(26B) of the Act.
(AY. 2017-18)

CIT(E) v. National Safai Karamcharis Finance and Development Corporation (2021) 283
Taxman 576/ 323 CTR 816/ 208 DTR 57 (Delhi)(HC)
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S.10(26B) Income of Body Corporation established or wholly financed

S.10(26B) : Income of Body Corporation established or wholly financed by Central or
State Government for promoting interests of Scheduled castes or Scheduled Tribes —
Government of India owned company in Lakshadweep Union Territory — Entitled for
exemption. [S.10, Companies Act, 1956]

Dismissing the appeal of the Revenue the Court held that the assessee was a 100
per cent. Government of India owned company in Lakshadweep Union Territory.
The company was registered under the Companies Act, 1956. The prime object of
the assessee was to work for the development and uplifting of the Scheduled Tribe
community of the Union Territory of Lakshadweep. The assessee though incorporated
under the Companies Act fell within the ambit of exemption envisaged by section
10(26B) and was entitled to the benefit of exemption. (AY. 2011-12, 2012-13)

PCIT v. Lakshadweep Development Corporation Ltd. (2021) 438 ITR 342 | 323 CTR 818/
208 DTR 59/ (2022) 285 Taxman 291 (Ker.)(HC)

S.10(46) : Body or Authority — Specified income — Standardized manner prescribed by
Central Board of Direct Taxes — Directed to file fresh application [Art, 226]

On a writ the Court directed the assessee to file a fresh application before the Principal
Commissioner claiming exemption under section 10(46) in the given format provided in
clause 3 of letter No. 196/6/2013-ITA-I, dated June 24, 2013, of the Central Board of Direct
Taxes to the Department, which provided for standardising the manner for filing application
under section 10(46) and a copy thereof to be given to the Central Board of Direct Taxes.
Assam Building and other Construction Workers Welfare Board v. UOI (2021) 438 ITR 14
/ 205 DTR 106 |/ 322 CTR 436 |/ 283 Taxman 211 (Gauhati)(HC)

S.10(46) : Body or Authority — Specified income - Modification in application -
Directed to process the application [S. 10(23C)(iv) 293C, Art. 226]

The petitioner has made application to grant exemption u/s 10 (46 ) of the Act though it
was granted exemption under section 10(23C)(iv) of the Act. The exemption was denied.
On a writ the Court held that provisions of section 10(46) would be more beneficial and
would apply more aptly, revenue was directed to process petitioner’s applications for
being notified under section 10(46) in accordance with provisions of Act. (AY. 2010-11)
Telangana State Pollution Control Board, Hyderabad v. CBDT (2021) 439 ITR 744/ 282
Taxman 364/ 204 DTR 257/ 322 CTR 83 (Telangana)(HC)

Andhra Pradesh Pollution Control Board v. CBDT (2021) 439 ITR 744/ 282 Taxman 364/
204 DTR 257/ 322 CTR 83 (Telangana)(HC)(Telangana)(HC)

S. 10A : Free trade zone - Foreign exchange — Software development and consultancy —
Technical services — Eligible for exemption — Matter remanded to the Assessing Officer
The Assessing Officer restricted claim excluding the expenditure incurred in foreign
exchange for rendering technical services abroad Tribunal affirmed the view of the
Assessing Officer. On appeal the Court held that technical services being integral part
of assessee’s business of software development is eligible for exemption under S. 10A
of the Act. Following the decision in Polaris Consulting & Services Ltd. v. Dy. CIT (2019)
417 ITR 441 (Mad.) (HC) the matter was remanded to Assessing Officer. (AY.2003-04)
Cherrytec Interlisolve Ltd v. ACIT (2021) 282 Taxman 86 (Mad.)(HC)
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Free trade zone S. 10A

S. 10A : Free trade zone - losses of unit eligible for deduction were already set-off
against other business income — Such losses could not be again carried forward and
set-off against eligible profits of same unit in subsequent year - Computer software
sales made to STP/SEZ units would not be excluded from export turnover for
computing deduction under section 10A/10AA - VAT/GST would not be excluded from
export turnover and total turnover for computing deduction under section 10A/10AA
— Tribunal could not exclude 80 per cent of uplinking charges from turnover when
such exclusion was already limited to 5 per cent of telecommunication charges while
computing deduction under section 10A.[S.10AA]

Court held that since losses of unit eligible for deduction were already set-off against
other business income such losses could not be again carried forward and set-off against
eligible profits of same unit in subsequent year. Followed CIT v. Yokogawa India Ltd.
(2017) 391 ITR 274 (SC). Computer software sales made to STP/SEZ units would not
be excluded from export turnover for computing deduction under section 10A/10A.
Followed Wipro Ltd. v. Dy. CIT (2016) 382 ITR 179 (Karn.) (HC). VAT/GST would not be
excluded from export turnover and total turnover for computing deduction under section
10A/10AA. Followed Wipro Ltd. v. Dy. (2016) 382 ITR 179 (Karn.) (HC), Tribunal could
not exclude 80 per cent of uplinking charges from turnover when such exclusion was
already limited to 5 per cent of telecommunication charges while computing deduction
under section 10A. Followed CIT v. TATA Elxsi Ltd (2016) 382 ITR 654 (Karn.) and CIT
v. HCL Technologies Ltd. (2018)404 ITR 719 (SC (AY. 2006-07)

Wipro Ltd. v. Addl. CIT (2021) 279 Taxman 203 (Karn.)(HC)

S. 10A : Free trade zone - Set off of losses — Other income — Order of Tribunal is
affirmed.

Dismissing the appeal of the Revenue, the Court held that since Tribunal allowed claim
of assessee towards set off of losses of STP/SEZ unit against other income of assessee,
no interference was to be called for. Followed CIT v. Yokogawa India Ltd (2017) 391 ITR
274 (SC). (AY. 2008-09)

PCIT v. Wipro Ltd. (2021) 278 Taxman 162 (Karn.)(HC)

S. 10A : Free trade zone — Telecommunication and travelling expenses — Foreign
currency — Reduced from export turnover were to be reduced from total turnover.
Telecommunication expenses and travelling expenses incurred in foreign currency which
were reduced from export turnover were to be reduced from total turnover. (AY. 2006
-07)

CIT v. GE India Technology Centre (P) Ltd. (2021) 278 Taxman 261 (Karn.)(HGC)

S. 10A : Free trade zone - Foreign exchange — Deductible from both export turnover
and total turnover.

Dismissing the appeal of the Revenue, the Court held that the Tribunal was right in
holding that the expenditure in foreign exchange was to be excluded from both the
export turnover and the total turnover while computing the deduction under section
10A. Followed CIT v. SRA Systems Ltd (2021) 434 ITR 656(Mad.) (HC) (AY. 2006-07)
PCIT v. Mizpah Publishing Services Pvt. Ltd. (2021) 434 ITR 663 (Mad.)(HC)
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S. 10A Free trade zone

S. 10A : Free trade zone — Interest charges attributable to delivery of computer
software — Excluded from export turnover — Deducted from total turnover — New
unit — Entitled to deduction - Brought forward losses and unabsorbed depreciation
- Deduction to be allowed before adjusting brought forward losses and unabsorbed
depreciation. [S. 10A(2)(i), 10A(2)(ii)]

Dismissing the appeal of the Revenue the Court held that the Tribunal was right in
holding that the internet expenses incurred in foreign exchange having been excluded
from the export turnover should be reduced from the total turnover for the purpose of
computing deduction under section 10A. That the Tribunal was right in holding that the
assessee was entitled to deduction under section 10A in respect of the new unit. That
the Tribunal was right in holding that the assessee’s claim for deduction under section
10A was to be allowed before adjusting the brought forward losses and unabsorbed
depreciation. (AY.2005-06)

CIT v. SRA Systems Ltd. (2021) 434 ITR 656 (Mad.)(HC)

S. 10A : Free trade zone - Export turnover — Telecommunication expenses and foreign
currency expenditure not to be excluded from export turnover.

Dismissing the appeal of the Revenue the Court held that the Tribunal did not err in
holding that the exemption under section 10A should not be computed after excluding
the telecommunication expenses and foreign currency expenditure from the export
turnover. (AY.2010-11)

PCIT v. HCL Comnet Systems And Services Ltd. (2021) 433 ITR 251 (Delhi)(HC)

S. 10A : Free trade zone — Export turnover - Total turnover — Expenses incurred by
assessee in foreign currency were to be excluded from both export turnover and total
turnover for computation of deduction.

Dismissing the appeal of the Revenue, the Court held that, expenses incurred by in
foreign currency were to be excluded from both export turnover and total turnover for
computation of deduction. (AY. 2006-07)

PCIT v. Infosys BPO Ltd. (2021) 277 Taxman 320 (Karn.)(HC)

S. 10A : Free trade zone - Shifting of undertaking to another place with approval
of authorities — Not a case of splitting up or reconstruction of business — Entitled to
exemption.[S.10B(2)(ii)]

Dismissing the appeal of the Revenue the Court held that shifting of undertaking to
another place with approval of authorities is not a case of splitting up or reconstruction
of business. Entitled to exemption.(AY. 2000-01 to 2002-03)

CIT v. S. R. A. Systems Ltd. (2021) 431 ITR 294/199 DTR 57 / 320 CTR 511/ 280 Taxman
164 (Mad.)(HC)

S. 10A : Free trade zone — Additions agreed under Mutual Agreement Procedure —
Entitled to benefit of deduction — Export turnover — Total turnover.

Held that Additions agreed under Mutual Agreement Procedure is entitled to benefit
of deduction. Expenditure reduced from export turnover is to be reduced from total
turnover.(AY. 2008-09)

Dell International Services India P Ltd. v. Add.CIT (LTU)(2021) 90 ITR 61 (SN.)(Bang.)(Trib.)
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S. 10A : Free trade zone — Export turnover — Foreign currency — Export proceeds with
in six months — General permission to realise export proceeds with in 12 months of
export — Matter remanded

Held that the question whether the expenditure incurred in foreign currency was to
be excluded from the export turnover could not be decided in the absence of the
required information and remanded the matter for verification, with the direction that
if the entire expenditure incurred in foreign exchange outside India did not relate to
providing technical services outside India, it could not be excluded from the export
turnover and the matter was restored to the file of the Commissioner (Appeals). That
the Commissioner (Appeals) had not adjudicated the assessee’s submission that the
Reserve Bank of India had granted “general permission” to realise the export proceeds
within a period of 12 months from the date of export on or after September 1, 2004.
This issue was to be remanded to him for examining the issue afresh considering the
circular issued by the Reserve Bank of India. (AY. 2009-10)

Robert Bosch Engineering and Business Solutions Pvt. Ltd. v. Dy. CIT (2021) 89 ITR 33

(SN)(Bang.)(Ttib.)

S. 10A : Free trade zone - Computation — Gross total income - Exclusion of
Telecommunication expenses from export turnover proper.

Held that though section 10A is a provision for deduction, the stage of deduction
would be while computing the gross total income of the eligible undertaking under
Chapter IV and not at this stage of computation of the total income under Chapter VI.
That there was no infirmity in the order of the Assessing Officer allowing exclusion of
telecommunication expenses from the export turnover while computing deduction under
section 10A. (AY.2010-11)

Dy.CIT v. Altisource Business Solutions P Ltd. (2021) 88 ITR 135 (Bang.)(Trib.)

S. 10A : Free trade zone — Export oriented undertakings — All profits and gains -
Interest on bank deposits or soft loans — Interest income from deposit made towards
bank guarantee and temporary parking of surplus funds - foreign exchange gain in
EEFC account, etc — Entitled to deduction [S. 10B, 80HHC]

Held that interest income from deposit made towards bank guarantee and temporary
parking of surplus funds, since assessee had no other activity of earning income except
export of ITES through its section 10A unit, benefit of deduction under section 10B
would be available on interest income. Benefit of deduction under section 10B would be
available on Interest income from deposit made towards bank guarantee and temporary
parking of surplus funds. Section 80HHC expressly excludes certain types of income
such as foreign exchange gain in EEFC account, etc.; however, no such express provision
is there in section 10A/10B and, what is exempted is not merely profits and gains of
export but also income from business of undertaking and, thus, since export proceeds
kept in EEFC account are income of business undertaking, claim of deduction under
section 10A would be allowable.(AY. 2011-12)

Tech Mahindra Business Services Ltd. v. DCIT (2021) 191 ITD 64 (Mum.)(Trib.)
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S. 10A Free trade zone

S. 10A : Free trade zone — Export turnover - Communication expenses is to be
deducted from both export turnover and total turnover.

Tribunal held that while computing the deduction communication expenses are to be
deducted from both export turnover and total turnover. Followed CIT v. HCL Technologies
Ltd (2018) 404 ITR 719 (SC) (AY.2011-12)

Infosys Bpm Ltd. v. Dy. CIT (2021) 87 ITR 193 (Bang.)(Trib.)

S. 10A : Free trade zone — Foreign exchange gain - Excluded from export turnover
should also be excluded from total turnover — Auxiliary services, claim - Penalty
receivable from vendor for delay in delivery, service tax liability written back, sale
of scrap - Eligible for deduction — Matter remanded for verification.

Held that foreign exchange gain excluded from export turnover should also be excluded
from total turnover for computing deduction. With respect to penalty on receivables
from vendor for delay in delivery, service tax liability written back, sale of scrap, etc.
matter was to be remanded back to Assessing Officer for due verification of evidences.
(AY. 2011-12)

Safran Engineering Services India (P) Ltd. v. ACIT (2021) 191 ITD 293 (Bang.)(Trib.)

S. 10A : Free trade zone — Unabsorbed losses — Assessing Officer cannot reject the
claim allowable under law even if it was not claimed in the return [S. 32(2), 72,
139(1), 154]

Allowing the appeal of the assessee the Tribunal held that merely because the assessee
in the return has not put forth a claim for relief, he cannot be estopped from getting
such a tax relief if he is entitled for the same as per the law. Relied on Wipro Ltd v.
DCIT (2016) 382 ITR 179 (Karn.) (HC), CBDT Circular No.14 dated 11-4-1955. (ITA No.
1911 to 1914 /Bang/ 2018 dt 19-11-2020) (AY. 2005-06 to 2008-09)

Mistral Solutions Pvt Ltd. v. DCIT (2021) 186 ITD 399 / 211 TT] 163 / 200 DTR 140 (

Bang.)(Trib.)

S. 10A : Free trade zone — Deduction of profits of business of eligible undertaking to
be made independently before giving effect to provisions for set off and carry forward.
[S.10B, 70, 72, 74]

Allowing the appeal the Tribunal held that the benefit of deduction was given by
the Act to the individual undertaking. The deduction of the profits and gains of the
business of an eligible undertaking had to be made independently and before giving
effect to the provisions for set off and carry forward contained in sections 70, 72 and
74. The Department was not right in law in holding that the assessee was not entitled
to the benefit of deduction given by the Act under section 10A / 10B as amended by the
Finance Act, 2003 with retrospective effect from April 1, 2001 qua individual eligible
undertaking.(AY. 2011-12)

Loxim Industries Ltd. v. Dy. CIT (OSD)(2021) 86 ITR 5 (SN)(Ahd.)(Trib.)
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S. 10A : Free trade zone — Interest income from short term fixed deposits — Cannot
be classified profits of the business of undertaking - Not eligible for deduction-
Expenditure incurred is reimbursed would be part of qualifying amount — Sale of
fixed asset is included in qualifying amount — Not to be reduced for the purpose of
qualifying amount - Sale of scrap — Expenses booked - Part of qualifying amount
- Provision for leave encashment — Suo moto adjustment — Adjustment in profit is
allowable — Amount of foreign exchange should be reduced from export turnover or
total turnover. [S. 10AA]

Tribunal held that interest income from short term fixed deposits cannot be classified
profits of the business of undertaking hence not eligible for deduction. Expenditure
incurred is reimbursed would be part of qualifying amount. Sale of fixed asset is
included in qualifying amount which is not to be reduced for the purpose of qualifying
amount. Sale of scrap for which expenses booked is part of qualifying amount. Provision
for leave encashment, suo moto adjustment in profit is allowable. Amount of foreign
exchange should be reduced from export turnover or total turnover. (AY. 2010-11)
Barclays Shared Services (P) Ltd. v. ACIT ( 2021) 202 DTR 185 (Pune)(Ttib.)

S. 10A : Free trade zone — Profits and gains — Includes all profits and gains including
incidental income of undertaking — Interest Income on fixed deposits kept with Bank
as margin for issuing bank guarantee — Exchange gain on dollar sales credited to profit
and loss account - Entitled to deduction. [S.10B]

The Tribunal for the assessment year 2011-12 had treated the interest income as part
of business receipts earned by the assessee on the basis that all profits and gains
including incidental income of an export oriented unit even in the nature of interest
on bank deposits or soft loans would be entitled for deduction under section 10A or
10B of the Act. The Assessing Officer was to grant deduction under section 10A of
the Act in respect of interest income earned on fixed deposits. Followed CIT v. Hewlett
Packard Global Soft Ltd. [2018 403 ITR 453 (FB) (Karn.)(HC) and Cybertech Systems
And Software Ltd. v. DCIT [2018 91 taxmann.com 407 (Bom) (HC). The Tribunal in the
assessee’s own case for the assessment year 2011-12 had held that the deduction was
available on the profits derived by the assessee on the entire profits and gains derived
by the undertaking engaged in the business of export of articles or things. Hence the
assessee was entitled for deduction under section 10A of the Act in respect of the sums
in question. Followed CIT v. Motorola India Electronics Pvt. Ltd. [2014 2 ITR-OL 499
(Karn.)(HC).(AY. 2009-10)

Tech Mahindra Business Services Ltd. v. DCIT (2021) 91 ITR 8 (SN)(Mum.)(Ttib.)

S. 10AA : Special Economic Zones — Amount written back on account of unclaimed
balances - Brought forward losses not to be reduced from profits of current year.
[S. 10A]

Held that the income on account of write back of unclaimed expenses accrued to the
assessee only due to the export business and there was direct nexus between the export
business of the assessee and the accrual of income in respect of which the expenses
were shown in the preceding year and such unclaimed expenses were written back for
this year. Therefore, the authorities below were not correct in reducing the deduction
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S. 10AA Special Economic Zones

under section 10AA of the Act by the amount written back by the assessee on account
of unclaimed balances. The Tribunal also held that the provisions of section 10A were
pari materia with the provisions of section 10AA and therefore, the claim of the assessee
for not reducing the brought forward losses from the profit of business of current year
before allowing deduction under section 10AA had to be allowed. CIT v. Yokogawa India
Ltd (2017) 391 ITR 274 (SC) followed. (AY. 2010-11)

TCS E-Serve International Ltd. v. ACIT (2021) 90 ITR 22 (SN)(Delhi)(Trib.)

S. 10AA : Special economic zones — Additions — Bogus purchases — Enhanced profits
- Eligible for deduction

Allowing the appeal the Tribunal held that in the assessee’s own case for assessment
years 2009-10 and 2014-15 having held in the assessee’s favour, the Assessing Officer
was to recompute the deduction under section 10AA taking into consideration the
additions made by him.(AY.2013-14)

Amrapali Exports v. Dy. CIT (2021) 85 ITR 48 (SN)(Jaipur)(Trib.)

S. 10AA : Special economic zones — Transfer pricing voluntary adjustments — Entitled
to deduction on enhanced income [S.92C]

The Assessee is engaged in providing back office support services, in the nature of
‘Information Technology Enabled Services’ (ITES). It adopted TNMM to benchmark its
international transaction. It made a voluntary TP adjustment to its financial results and
claimed deduction under Section 10AA of the Act against it. The TPO proposed an
adjustment by making certain changes in the comparable companies. The DRP directed
the AO/TPO to exclude certain comparable companies on the basis that it considered the
Assessee company as low end service provider whereas the comparable companies viz.
M/s E-Clerx Services Ltd. & M/s Acropetal Technologies Limited were providing high-end
services. The Tribunal upheld this direction of the DRP. In respect of disallowance of
section 10AA claim on voluntary adjustment, the AO had allowed the said deduction on
the voluntary TP adjustment, however, the DRP directed to disallow the claim as- (i)The
Assessee has not furnished any details as to how the above said amount was worked
out;(ii) Section 10AA mandates the export consideration should be brought into India;
(iii) The unit for which deduction has been claimed has actually incurred losses. The
Tribunal noted that the first proviso to Section 92C(4) is applicable only to situations
where adjustment to the ALP is made by the AO/TPO / DRP. It also appreciated that
the Assessee computed the adjustment in a scientific manner by comparing its margins
with that of comparable companies selected by the Assessee. The Tribunal observed
that artificial income cannot be part of export turnover and hence there could not
be any condition for getting such foreign exchange to India. It held that the Assessee
was entitled to deduction under Section 10AA of the Act on voluntary transfer pricing
adjustment. Apoorva Systems (P) Ltd (2018) (92 taxmann.com 82); I-Gate Global
Solutions Ltd. (2007)(112 TTJ 1002) upheld by Hon’ble Karnataka High Court in ITA
453/ 2008 relied. (ITA No. 218 (Bang.) 2015 & 199 (Bang.) 2015 Dt. 20.05.2020) (AY
2010-11)

Dy. CIT v. EYBGS India (P) Ltd (2021) 186 ITD 765 (Bang.)(Trib.)
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S. 10B : Export oriented undertakings - Manufacture — Blending of Tea does not
constitute manufacture — Not entitled to exemption — Interpretation of taxing statute —
Provision for exemption — In case of ambiguity in an exemption provision the benefit
has to go to the revenue.

The term “manufacture” was not defined in the substituted provisions as was available
before its substitution to include even processing. Explanations to this section define
certain terms used. Explanation 3 was added in the section which begins with the
words “for the removal of doubts”. It is to treat the profits and gains derived from
onsite development of computer software outside India as income deemed to be derived
from export of computer. Explanation 4 was added by the Finance Act, 2003, with
effect from April 1, 2004 to define “manufacture or produce” to include cutting and
polishing of precious and semi precious stones. The insertion of Explanation 4 clearly
establishes the fact that wherever the benefit was to be extended, the needful was done.
It had been authoritatively held by the Supreme Court in CIT v. Tara Agencies (2007)
292 ITR 444 (SC) that mixing of different kinds of tea does not fall within the ambit
of manufacturing. Court held that blending of tea does not amount to manufacture and
the assessee was not entitled to the benefit of section 10B. Court also held that while
interpreting the provision for exemption, in case of ambiguity in an exemption provision
the benefit has to go to the revenue. Commissioner Customs v. Dilip Kumar and Co
(2018) 6 GSTR-OL-46 (SC) followed. (AY.2002-03 to 2005-06)

PCIT v. V. N. Enterprises Limited (2021) 439 ITR 624 |/ (2022) 284 Taxman 612 (Cal.)(HC)
CIT v. Tea Promoters (India) Pvt. Ltd. (2021) 439 ITR 624 (Cal.)(HC)

S. 10B : Export oriented undertakings — Period of tax holiday — Entitled to deduction
for ten consecutive years from assessment year in which relief was first claimed and
not when manufacture was commenced. [S.10B(7)]

Assessee started manufacture in assessment year 1997-98. After amendment under
section 10B with effect from 1-4-1999, period of tax holiday was extended from 5 years
to 10 years. Assessee started claiming deduction for first time under section 10B from
assessment year 1999-2000. Assessing Officer held that tax holiday was no more available
as assessee started manufacturing articles in assessment year 1997-98. Tribunal up
held the view of the Assessing Officer. On appeal the High Court held that during the
assessment year 2008-09 the assessee was still entitled to deduction under section 10B
for reason that for purpose of amended section 10B period of ten consecutive years would
begin when assessee actually started claiming relief, i.e., from assessment year 1999-2000,
and not from assessment year 1997-98 when manufacture was commenced. (AY. 2008-09)
SaintGobainCrystals & Detectors (I) Ltd v. Dy.CIT (2021) 198 DTR 40 / 319 CTR 20/ 123
taxmann.com 206 (Karn.)(HC)

S. 10B : Export oriented undertakings — Manufacture of article — Processing of iron
ore amounts to manufacture — Entitle to exemption — Determination of market value
required verification by the Revenue — The order of remand was justified. [S. 10B(7),
80IA(8), 80IA(10)]

Dismissing the appeal of the Revenue the Court held that the Tribunal was right
in holding that the assessee was entitled to the benefit under section 10B. Applied
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CIT v. Sesa Goa Ltd (2004) 271 ITR 331 (SC). Court also held that the assessee had
also purchased crude ore, run of mines, from outside parties, that is from the mines
belonging to other parties. The price paid by the assessee to these outside parties,
according to the Tribunal, could be regarded as the best evidence for determining the
market value of the crude ore the assessee extracted from its own mine and used.
The Tribunal felt that the determination of market value required verification by the
Revenue. The order of remand was justified.

CIT v. Sesa Goa Ltd (2021) 436 ITR 17 / 203 DTR 97 / 321 CTR 113 (Bom.)(HC)

S. 10B : Export oriented undertakings — Computer software — Export of customized
electronic data relating to engineering and design - Entitled to exemption. [S.10BB]
Held that the assessee captured the resultant research of the activity in a customized
data both in computer aided design and other software platforms and for the purposes
of carrying these activities, the assessee employed engineers and other technical staff
for various research projects undertaken by them. The assessee exported the software
data. The activities carried out by the assessee like analysing or duplicating the
reported problems, developing and building, testing products, carrying out tests, design
and development had to be treated as falling within the scope of section 10B with or
without the aid of section 10BB of the Income-tax Act. Thus, the assessee was eligible
for deduction under section 10B. Court also held that it had been accepted by the
Department for the AYs. 2006-07 to 2008-09. The assessee was entitled to the deduction.
(AY. 2007-08 to 2011-12)

Marmon Food and Beverage Technologies India (P) Ltd v. ITO (2021) 435 ITR 327/ 205
DTR 153/ 323 CTR 455 (Karn.)(HC)

CIT v. GE India Technology Centre Pvt. Ltd. (2021)435 ITR 327 | 205 DTR 153/ 323 CTR
455 (Karn.)(HC)

S. 10B : Export oriented undertakings — Instruction of CBDT Dated 9-3-2009 Clarifying
that approval granted by Software Technology Parks of India has to be ratified by
Board of approvals - Instruction valid.

Dismissing the petition the Court held that instruction of CBDT dated 9-3-2009 clarifying
that approval granted by Software Technology Parks of India has to be ratified by Board
of Approvals is valid. The assessee had to get an approval from the competent Board as
contemplated for claiming exemption under section 10B of the Act. Even if there was
a change of authorities/Board by the Ministry, it was for the assessee to approach the
Ministry or the Department concerned for the purpose of the procedures, which were
in force for claiming exemption.(AY. 2006-07)

Indus Tegsite Pvt. Ltd v. Ministry of Finance (2021) 435 ITR 613 / 204 DTR 224/ 322 CTR
100 (Mad.)(HC)
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S. 10B : Export Oriented undertakings - Manufacture or production - Providing
contract research services in field of molecular biology and synthetic chemistry -
Eligible for exemption.

Dismissing the appeal of the Revenue the Court held that the assessee which is engaged
in business of providing contract research services in field of molecular biology and
synthetic chemistry is eligible for exemption. (AY. 2005-06)

PCIT v. Syngene International Ltd. (2021) 279 Taxman 364 (Karn.)(HC)

S. 10B: Export oriented undertakings — Entire sale proceeds must be received in
convertible foreign exchange within stipulated time or should have opened bank
account as per the provision of the Act — Part of sale proceeds adjusted against import
of raw material — Not entitled to deduction in respect of such part [S.10B(3)]
Dismissing the appeal of the assessee the Court held that the material available on
record would clearly establish that the assessee had not obtained prior approval from
the Reserve Bank of India as contemplated under Explanations 1 and 2 to section 10B(3)
of the Act. That apart, form 56G reflected that the foreign inward remittances with
regard to the sale proceeds had not been brought into India in foreign currency during
the previous year and within the six months period. Order of Tribunal is affirmed. (AY.
2004-05)

Nuovafil Infotech Pvt. Ltd. v. ITO (2021) 431 ITR 313 / 279 Taxman 142 |/ 198 DTR 1
(Mad.)(HC)

S. 10B: Export oriented undertakings - Submission of declaration to be treated as
directory — Provision of the section did not provide for any consequence on non-filing
of declaration within the time limit. [S.10B(8), 72]

The Assessee was a software company who filed its original return on due date in
which exemption under section 10B was claimed. Thereafter, assessee withdrew the
said exemption before completion of assessment and filed revised return in which said
exemption was not claimed and certain loss was declared. The AO denied assessee’s
claim of carrying forward of losses under section 72, however same was allowed by
Tribunal. Revenue filed an instant appeal against order of Tribunal with the High Court,
contending that Tribunal erred in holding that assessee was entitled to said claim of
carrying forward of losses even when assessee had filed declaration, after due date of
filing original return of income was over. Relying on the decision of State of Bihar v.
Bihar Rajya Bhoomi Vikas Bank Samiti [2018] 9 SCC 472, the Hon’ble Karnataka High
Court held that the requirement of submission of declaration in terms of section 10B(8)
of the Act has to be treated as mandatory whereas, the requirement of submission
of declaration by a time limit has to be treated as directory as the provision does
not provide for any consequence by non-filing of the declaration by the time limit.
Accordingly, since assessee had filed the declaration before completion of assessment,
appeal filed by Revenue was dismissed. (ITA No.462 of 2017 dt. 30-11-2020) (AY.2001-
02)

PCIT v. Wipro Ltd (2021) 123 Taxmann.com 393 | 277 Taxman.com 309 (Karn.)(HC)
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S. 10B: Export oriented undertakings — Formed not by reconstruction - Entitled to
exemption — Enhancement of claim during assessment proceedings — Direction of
Tribunal is held to be justified — Deemed dividend — No accumulated profits — Deletion
of addition is held to be justified. [S. 2(22)(e), 254(1)]

Dismissing the appeal the Court held that the undertaking was not formed by
reconstruction hence the order of Tribunal is affirmed. Bajai Tempo Ltd. (1992) 196 ITR
188 (SC) followed. As regards the enhancement of claim the Court affirmed the finding
of the Tribunal Court also held that as there were no accumulated profits the provision
of section 2(22)(e) can not be made applicable. (AY.2007-08, 2008-09, 2010-11)

PCIT v. Jeans Knit Pvt. Ltd. (2021) 430 ITR 476 (Karn.)(HC)

S. 10B: Export oriented undertakings — Manufacture — Conversion of crude ore into
iron ore concentrate fines amounts to manufacture — Entitle to benefit. [S. 2(29BA)]
Dismissing the appeals of the Revenue the Court held that the assessee purchased
run-of-mines, which included a lot of impurities ; it was crude ore, practically of
no use unless it was processed and made suitable for its intended end-use. Iron ore
concentrates were manufactured by the process of magnetic separation. It essentially
amounted to manufacture or processing. The assessee was entitled to the benefit under
section 10B of the Act. (AY.2008-09, 2009-10)

CIT v. Ramacanta Velingkar Minerals (2021) 430 ITR 161 / 277 Taxman 299 |/ 205 DTR
324 / 322 CTR 350 (Bom.)(HC)

S. 10B: Export oriented undertakings — Manufacture or Processing — Marine product
— Pasteurized crab meat — Processing and exporting of Crab meat — Remanded to the
Assessing Officer to examine the nature of activity. [S.10B(2)(ii), 10B(2)(iii), 80IB(11A)
Special Economic Zone Act, 2005, S. 2(r)]

The assessee manufactured, processed and exported sea foods and was a 100 per
cent. export oriented unit. The assessee claimed deduction u/s10B of the Act on the
ground that the marine product dealt by it was specifically known as pasteurized crab
meat which was distinct from raw meat as manufacturing activities were undertaken
with various machinery and with skilled labour, that its operation was recognized as
a manufacturing activity and granted the status of 100 per cent. export oriented unit
and therefore, definition of the word “manufacture” as contained in section 2(r) of the
Special Economic Zone Act, 2005 applied and that conversion of live crab into edible
canned product was entitled for deduction under section 10B. Further, it was submitted
that the definition of the term “manufacture” was inserted in the 1961 Act with effect
from April 1, 2009 and it was only for undertakings which commenced business after
April 1, 2009, i. e., with effect from April 1, 2010, that the statute distinguished that
the processing, preservation and packaging of marine products would not amount to
manufacture or production of article or thing with insertion of section 80IB(11A).The
claim was not allowed by the AO and which was affirmed by the CIT (A) and Tribunal.
on appeal the Court held that the Assessing Officer, the Commissioner (Appeals) and the
Tribunal had abdicated their responsibility as fact finding authorities in not examining
the nature of activity of the assessee before referring to the various decisions, which
according to the Tribunal resulted in the assessee’s appeal being dismissed. The first and
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foremost job entrusted to an Officer was to examine the nature of activity done by the
assessee, which was claimed to be a manufacturing process. The authorities invariably
visit the facility established by the assessee to gain first hand knowledge about the claim
made by the assessee. Had the Assessing officer taken such step the finding might have
been wholly different or slightly different or it could have been a well reasoned order.
The Tribunal as the last fact finding authority, was bound to examine the full facts. The
contentions had been extracted verbatim in its order to hold that there was no change
in the substance used in live crab or used it as by extracting it as meat from the same
live crab by the assessee and that the input and output were the same, which was crab.
There was no dispute to the fact that what was canned was crab meat. The matter
required to be re-examined in a proper perspective. The orders passed by the Tribunal,
Commissioner (Appeals) and the assessment orders were set aside and the matter was
remanded to the Assessing Officer. (AY.2005-06, 2006-07, 2008-09 to 2011-12)

Philips Foods India Pvt. Ltd. v. ACIT (2021) 430 ITR 199 (Mad.)(HC)

S. 10B: Export oriented undertakings - Separate books of account — No disallowance
could be made — Matter remanded.

The Assessing Officer was to verify the books of account maintained, both, for export-
oriented units and non export-oriented units and if the salary paid to the employees of
both the export-oriented units and non export-oriented units, was found to be on actual
basis as per the separately maintained books of account, no disallowance could be made.
Matter remanded.( AY. 2009-10)

Progress Software Solutions India P Ltd. v. Dy. CIT (2021) 90 ITR 70 (SN) | 214 TTJ 1
(SMC)(Mum.)(Trib.)

S. 10B: Export oriented undertakings — Production and Export of pasteurized crab
meat — procurement of non-living dead crab and then process into chemical mixed
pasteurized crab meat in a series of manufacturing process — Fall under the new
definition of manufacture — Deduction allowable [S. 2(29BA)]

The AO disallowed deduction claimed u/s.10B stating that, the activities carried out by
the assessee for production and export of pasteurized crab meat is not a manufacturing
activity because the term ‘manufacture’ has been defined by insertion of new definition
by the Finance Act, 2009 u/s.2(29BA) of the Act.. Tribunal held that, the assessee is
a newly established 100% export oriented undertaking, set-up a new manufacturing
facility at Madras Export Processing Zone. The EOU set up by the assessee for
manufacture and export of pasteurized crab meat was approved by the Development
Commissioner, Govt. of India as a 100% export oriented unit for manufacture and
export of goods or things. The assessee is also registered under the Central Excise
Act, 1944 as a manufacturer and the goods manufactured by the assessee are treated
as distinct commodities under Customs and GST laws. Activities carried out by the
assessee as a manufacturing or production of goods or article or thing, which qualifies
for deduction u/s.10B and there is no change in activities carried out by the assessee in
the year 2004-05 when the deduction was first allowed and in the year 2009-10 when
the deduction was rejected by the AO by virtue of new word ‘manufacture’ inserted
under clause 2.(29BA) of section 2 of the Act. As per activities undertaken by the
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assessee, said activity was considered as manufacture or production for the purpose of
deduction u/s.10B of the Act. There is no change in physical activities carried out by the
assessee. The purpose of S.10B is to give effect to EXIM policy. Therefore, the statute
has provided deduction all units established as 100% EOU as per EXIM Policy u/s 10B
of the IT Act. (AY. 2010-2011)

Handy Waterbase India Pvt. Ltd. v. Dy. CIT (2021) 211 TTJ 950 / 202 DTR 1 (Chennai)

(Trib.)

S. 10B : Export oriented undertakings — Interest income on FDR and miscellaneous
income — Matter remanded.

Matter was remanded since there were no details.(AY. 2010-11, 2011-12)

Continental Engines (P) Ltd. v. DCIT (2021) 188 ITD 705 | 85 ITR 413 (Delhi)(Trib.)

S. 10B : Export oriented undertakings - Matter remanded by the Tribunal to the
Assessing Officer to examine the claim under section 10A of the Act — CIT (A) allowed
the claim under section 10B - CIT (A) was not justified is allowing the deduction u/s
10A of the Act [S.10A, 254(1)]

Tribunal remitted back to Assessing Officer for de novo consideration of alternative
claim for deduction under section 10A of the Act. Pursuant to order of Tribunal, fresh
assessment order was passed by Assessing Officer denying exemption under section
10B as well as section 10A on ground that prescribed Form No. 56FF as per Rule 16DD
was not filed. Commissioner (Appeals) allowed claim for deduction under section 10B.
Revenue contended that there were no positive profits available before making addition
which could be claimed as deduction under section 10A or 10B Allowing the appeal of
the Revenue the Tribunal held that since issue of allowability of claim under section
10B was neither alive nor it was permissible, as it amounted to overruling decision of
Tribunal by Commissioner (Appeals), thus Commissioner (Appeals) was not justified in
directing Assessing Officer to allow claim for deduction of provision under section 10B.
Order of CIT (A) was reversed (AY. 2009-10)

Dy. CIT v. Wayne Burt Petrochemical (P) Ltd. (2021) 186 ITD 186 (Chennai)(Trib.)

S. 10B : Export oriented undertakings — Interest income — Matter remanded. [S.10B (4)]
Tribunal held that there was no detail about the source of miscellaneous income
available on record except amount of income. It was also not clear from the order of
the Assessing Officer in the instant year, whether the fixed deposits were made for the
purpose of the business or for merely earning interest income. No such details had been
provided. In view of facts and circumstances, the issue in dispute was to be remanded
to the Assessing Officer for deciding in accordance with law after verifying the source
of miscellaneous income and the interest income.(AY. 2010-11, 2011-12)

Continental Engines Pvt. Ltd. v. Dy. CIT (2021) 85 ITR 413 (Delhi)(Trib.)
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S. 10B : Export oriented undertakings — Data processing — Clinical trials — Cannot be
considered as data processing — Not entitled to exemption.

Dismissing the appeal of the assessee the Tribunal held that the activity of conducting
clinical trials on individuals by administering them drugs and thereafter processing the
reactions in computer by applying the various software and then transmitting the same
to its clients cannot be considered as data processing as no data is provided by the
clients. The assessee is not entitled to exemption. (AY. 2010-11, 2011-12)

Axis Clinicals Ltd v. Dy.CIT (2021) 211 TT] 128 / 200 DTR 201 (Hyd.)(Ttib.)

S. 11 : Property held for charitable purposes — Improve public transport system in
the country and the road safety standards — Revenue from laboratory testing and
consultancy — Not to earn profit for share holders — Entitled to exemption — Proviso to
section 2(15) is not applicable — No substantial question of law. [S. 2(15)]

Dismissing the appeal of the Revenue the Court held the association has not been
earning any profit as the main object of the assessee-association is to improve the
public transport system in the country and the road safety standards. Undoubtedly, the
activities of laboratory testing and consultancy are bringing revenue to the assessee-
association but the intent of such activities is not to earn profit for its shareholders/
owners.. No question of law Followed Ram Kumar Aggarwal & Anr. vs. Thawar Das
(through LRs), (1999) 7 SCC 303 has reiterated that under Section 100 of the Code of
Civil Procedure the jurisdiction of the High Court to interfere with the orders passed by
the Courts below is confined to hearing on substantial question of law and interference
with finding of the fact is not warranted if it involves re-appreciation of evidence. There
is no perversity in the findings of the ITAT. Referred State of Hayana & Ors v. Khalsa
Motor Ltd (1990) 4 SCC 659, Hero Vinoth (Minor)) v. Thawar Das Through LRs (1999) 7
SCC 303.

CIT (E) v. Association of State Road Transport Undertakings (2021) 208 DTR 313 | 324
DTR 165 /283 Tuxman 555 (Delhi)(HC)

S. 11 : Property held for charitable purposes - Running a printing press and
publishing a news paper - Profit generated was ploughed back to charitable activities
— Entitled to exemption [S. 2(15), 10(23C)(vi), 12A, 80G]

Dismissing the appeal of the Revenue the Court held that object of the society is
charitable in nature and the profit earned from running a printing press and publishing
a news paper was ploughed back to charitable activities. The assessee is entitle to
exemption. Proviso to section 2(15) is not applicable.

PCIT v. Servants of People Society (2021) 208 DTR 409/ (2022) 324 CTR 167 | 284 Taxman
461 / 133 taxmann.com 244 (Delhi)(HC)

S. 11 : Property held for charitable purposes - Engaged in promotion of rapid and
orderly establishment, growth and development of industries in State and provided for
industrial infrastructural facilities — Object of general public utility, proviso to section
2(15) was not applicable — Entitled for exemption [S. 2(15), 12AA]

Dismissing the appeal of the Revenue the Court held that the asseessee which is engaged
in promotion of rapid and orderly establishment, growth and development of industries
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in State and provided for industrial infrastructural facilities. Object of general public
utility, proviso to section 2(15) was not applicable. Entitled for exemption. Followed
Karnataka Industrial Areas Development Board v. ADDIT(E) (2020) 277 Taxman 36 (Karn.)
(HC) (AY. 2013-14)

PCIT(E) v. Karnataka Industrial Areas Development Board (2021) 130 taxmann.com 407
(Karn.)(HC)

Editorial : SLP is granted to the Revenue, PCIT(E) v. Karnataka Industrial Areas
Development Board (2021) 283 Taxman 10(SC)

S. 11 : Property held for charitable purposes — Construction of building for
Government — Commission from Government - Involves carrying on of activity in the
nature of trade commerce or business — Denial of exemption is held to be justified [S.
2(15), 12A]

One of the objects of the assessee is to take up construction work of any nature to
establish a chain of retail outlets. In the relevant financial year the assessee completed
34 building projects. The Assessing Officer denied the exemption and this s was
affirmed by the Tribunal. On appeal the Court held that purpose of construction of
building for Government cannot be accepted as an activity coming within the meaning
of advancement of any other object of general public utility. Denial of exemption was
held to be justified.(AY. 2019-10, 2013-14)

Nirmithi Kendra v. Dy. CIT (E) (2021) 323 CTR 865 (Ker) | 208 DTR 249 (Ker.)(HC)

S. 11 : Property held for charitable purposes — Running of pharmacy — Pharmacy store
was ancillary to the main object of running the hospital — Denial of exemption was
held to be not justified. [S 10, 10(22), 10(23C)(via), 11(4A)]

Dismissing the appeal of the Revenue the Court held that the running of pharmacy
store was ancillary to the main object of running of the hospital. Therefore, income
accrued therefrom was incidental to the dominant object of the respondent i.e., running
of the hospital. The assessing officer was not justified in treating the pharmacy store as
business activity and denying the exemption. Tribunal relied on Hiranandani Foundation
in LT.A. No.561/Mum/2016 dt.27-5 -2016, AY. 2006-07, Aditanar Educational Institution
v. Add. CIT (1997) 224 ITR 310 (SC) Baun Foundation Trust v. CIT (2012) 73 DTR 45
(Bom.) (HC) (AY. 2010-11)

PCIT (E) v. National Health & Education Society (2021) 197 DTR 147 | 318 CTR 500
(Bom.)(HC)

S. 11 : Property held for charitable purposes — Cost of purchase was treated as
application of income - Entitled to depreciation.[S. 32]

Dismissing the appeal of the Revenue the Court held that the assessee is entitled to
claim depreciation on assets, in form of application of income, even though cost of
purchase of such assets was treated as application of income under section 11. (AY
2009-10)

CIT v. Kongunadu Arts & Science (2021) 282 Taxman 158 (Mad.)(HC)

Editorial : Not applicable after insertion of sub-section (6) in section 11 by Finance
(No.2) Act 2014 with effect from 1.04.2015
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S. 11 : Property held for charitable purposes — Capital asset — Application of income
- Depreciation allowable [S. 12A, 32]

Allowing the appeal of the assessee the Court held that though expenditure incurred
for acquisition of capital assets was allowed as application of income for charitable
purposes under section 11, yet depreciation would be allowable on such assets. (AY.
2008-09 and 2009-10)

Mazdoor Welfare Trust v. Dy. CIT (E) (2021) 282 Taxman 146 (Mad.)(HC)

S. 11 : Property held for charitable purposes — Depreciation — Entitled to set off excess
application of income of earlier assessment year- Precedent — Commissioner (Appeals
and Tribunal must follow the decision of High Court. [S. (2(24), 11(1)(d)), 12(1), 32]
Allowing the appeal the Court held that a charitable institution is entitled to
depreciation. Once assessee was allowed depreciation, it would be entitled to carry
forward the depreciation. Court held that the charitable trust is entitle to set off excess
application of income of earlier assessment years against income of current assessment
year. Court also held that if the judgments and orders of the High Courts are applicable
to the facts and circumstances of a case pending before the Commissioner (Appeals),
he must follow them without any deviation. Similarly the Tribunal must also follow the
judgments and orders of the High Courts. (AY. 2009-10)

Anjuman-E-Himayat-E-Islam v. ADIT (2021) 436 ITR 139 / 201 DTR 337 | 323 CTR 601
(Mad.)(HC)

S. 11 : Property held for charitable purposes — Donation made for other charitable
purposes — Entitled to exemption [S. 2(15)]

Dismissing the appeal of the Revenue the Court held that a cursory glance at the list
of beneficiaries would show that there had been donations to charitable and religious
institutions only and that philanthropy had been the essence of all the donations. The
assessee-trust was entitled to exemption under section 11.(AY.2007-08)

DIT (E) v. Shanmuga Arts, Science, Technology and Research Academy (Sastra)(2021) 436
ITR 633 / 207 DTR 361 / 283 Taxman 135 (Mad.)(HC)

S. 11 : Property held for charitable purposes — Activity of running hostel — Not
commercial activity — Denial of exemption is held to be not justified. [S. 2(13), 2(15),
11(4A)]

Allowing the appeal of the assessee the Court held that where assessee trust was
running a dental college and was also running and managing hostel for residence of
students admitted in said college, since, activity of running hostel was not a separate
business activity, surplus income from hostel fee could not be treated as profit and gains
of a separate business or commercial activity of trust, hence denial of exemption is held
to be not justified. (AY. 2010-11)

Daya Nand Pushpa Devi Charitable Trust v. Addl. CIT (2021) 436 ITR 406 / 281 Taxman
455/ 203 DTR 201 / 321 CTR 385 (All.)(HC)
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S. 11 : Property held for charitable purposes — Application of income - Expenses of
earlier years can be adjusted against income earned in subsequent year. [S. 11(4)]
Dismissing the appeal of the Revenue the Court held that expenses incurred in earlier
years which are adjusted against income earned by trust in subsequent year will have
to be regarded as application of income of trust for charitable and religious purposes
in subsequent year. A trust can bring forward and set off expenses of earlier years as
application of income in subsequent year. (AY. 2013-14)

PCIT v. Karnataka Jesuit Educational Society (2021) 281 Taxman 478 (Karn.)(HC)

S. 11 : Property held for charitable purposes — Application of income - Expenses of
earlier years can be adjusted against income earned in subsequent year. [S. 11(4)]
Dismissing the appeal of the Revenue the Court held that expenses incurred in earlier
years which are adjusted against income earned by trust in subsequent year will have
to be regarded as application of income of trust for charitable and religious purposes
in subsequent year. A trust can bring forward and set off expenses of earlier years as
application of income in subsequent year. (AY. 2013-14)

PCIT v. Karnataka Jesuit Educational Society (2021) 281 Taxman 478 (Karn.)(HC)

S. 11 : Property held for charitable purposes — Depreciation — Application of income
- Entitled to claim depreciation. [S.32]

Held that the assessee is entitled to claim depreciation on assets even though cost of
purchase of asset was treated as application of income. (AY. 2009-10)

CIT v. Kovai Medical Centre and Educational Trust (2021) 280 Taxman 239 (Mad.)(HC)

S. 11 : Property held for charitable purposes — Accumulation of income — Exemption
cannot be denied merely on the ground of delay in filing the form No 10. [S.12A, Art.
226]

Assessee had not furnished audit report in Form no. 10. The Assessing Officer denied
exemption. The assessee filed audit report in Form no. 10 belatedly and requested
to condone delay which was rejected. On writ allowing the petition the Court held
the assessee should not be denied exemption merely on bar of limitation, especially,
when legislature had conferred wide discretionary powers to condone such delay on
authorities concerned.(Circular No. 273, dated 3-6-1980 (1981) 126 ITR 27 (St)) (AY.
2014-15)

Trust for Reaching the Unreached through Trustee v. CIT (E)(2021) 279 Taxman 229 | 202
DTR 39 (Guj.)(HC)

S. 11 : Property held for charitable purposes - Educational institutions — Matter
remanded for fresh consideration [S. 10(23C), 11(5), 13(1)(d)]

Allowing the appeal of the assessee the Court held that since several factual aspects to
be taken under consideration had been missed out by Assessing Officer, matter was to
be remanded to him for a fresh consideration. (AY. 2012-13)

Indian Institute of Engineering Technology v. Dy. CIT (E)(2021) 279 Taxman 199 (Mad.)
(HC)
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S. 11 : Property held for charitable purposes — Income from business or business
held in trust — Main object is for establishing, maintaining and running a hospital for
philanthropic purposes and not for the purpose of profit- Entitle exemption. [S. 2(15)]
On appeal the High Court held that assessee-trust, carrying on business, was entitled
to exemption in respect of income from the business of Chitty/Kurias such income
was fully utilized for the purpose of ‘medical relief’, which is the main object of the
assessee-trust, falling under the definition of ‘charitable purpose. (AY. 2012-13)
Bharathakshemam v. PCIT (2021) 320 CTR 198 / 199 DTR 113 (Ker.)(HC)

S. 11 : Property held for charitable purposes — Statutory body — Functions of assessee
were fully controlled by instructions issued by Government — Assessee was engaged
in charitable activity through advancement of an object of general public utility. [S.
2(15), Karnataka Industrial Area Development Act, 1987]

On appeal the High Court allowing the appeal held that :

1) main component of income of the assessee is derived in the form of interest and
there is no profit element in earning income as interest;

2)  that the assessee has been established to promote rapid and orderly development
of industries in the State and to assist in implementation of the policy of the
Government;

3) to facilitate in establishing infrastructure projects and to function on ‘No Profit-No
Loss’ basis;

4)  profit making is not the driving force or objective of the assessee;

5) AO has not disputed that the assessee fulfills all the conditions for allowing
exemption except proviso to Section 2(15) of the Act.

Thus, the Tribunal has correctly held that the proviso to section 2(15) of the Act is not

applicable to the case of the assessee. (ITA No. 205 of 2016, dt. 30/09/2020) (AY. 2009-

10)

Karnataka Industrial Area Development Board.v. Addl DIT (E) (2020) 121 taxmann.com

88/ (2021) 277 Taxman 36 (Karn.)(HC)

S. 11 : Property held for charitable purposes — Since lower authorities had not
rendered any finding that activity carried out by assessee-trust was a commercial
activity, benefit of exemption could not have been denied to assessee Matter remanded
to AO to take fresh decision [S.2(15)]

Court held that where the claim of a assessee-trust which is established with a main
object to consider all questions concerning relations between employers and employees
in Southern India in order to protect their interests have been denied to assessee
merely taking the view that substantial sums of money were received by assessee from
conducting conferences and seminars which were not incidental to its main objects
without the lower authorities having not rendered any finding as to whether activity
carried out by assessee was a commercial activity, denial of the benefit of exemption u/s
11 is not justified. Matter remanded to AO to find out facts on the principles enunciated
in few decisions referred by the Court. (AY. 2009-10)

Employers Federations of Southern India v. CIT (E)(2020) 122 taxmann.com 87 | (2021)
277 Taxman 266 (Mad.)(HC)
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S. 11 : Property held for charitable purposes — School — Exemption — For delay in
filing form No 10B denial of exemption is not justified — Petitioner is directed to file
an application before the CBDT within a period of three weeks and CBDT shall pass
an appropriate order in terms of direction No.1 above within a period of four weeks
from the date of receipt of such application with due intimation to the petitioner [S.
2(15), 12, 119(2)(b), Form No 10B, Art. 226]

The petitioners are charitable trusts providing education to students belonging to middle
class families through various schools situated in Mumbai. Both the petitioners are
assessed to income tax under the Income Tax Act, 1961(Act).

Challenge made in both the writ petitions is to the orders dated 19.02.2020 passed by
the Commissioner of Income Tax (Exemptions), Mumbai declining to condone the delay
in filing Form No.10B of the Act for the assessment year 2018-2019.

It is stated that for the assessment year 2018-19, petitioner filed return of income on
25.07.2018 declaring nil income. Form No.10B was obtained on 15.08.2018 from the
auditor. It is stated instead of uploading Form No.10B in the income tax portal, petitioner
uploaded Form No.10BB because of mistake of the chartered accountant and accountant.
The CPC under section 143(1) of the Act raising raised a demand of Rs.1,46,01,489.00
as payable by the petitioner for the assessment year 2018-19 by denying exemptions
under sections 11 and 12 of the Act.

Petitioner uploaded Form No.10B on the income tax portal on 06.11.2019 and also filed
an application for condonation of delay. As a matter of fact, Petitioner filed Form No.10B
for assessment years 2017- 18 and 2018-19.

Respondent No.2 i.e., Central Board of Direct Taxes issued Circular No.2 of 2020 dated
03.01.2020 empowering the Commissioner of Income Tax (Exemptions) to condone the
delay in filing Form No.10B for a period upto 365 days from the assessment year 2018-
19 onwards.

However, vide the impugned order dated 19.02.2020, Commissioner of Income Tax
(Exemptions), Mumbai rejected the application of the petitioner for condonation of delay
for the assessment year 2018-19. The said order was passed following Circular No.2 /
2020 of the Central Board of Direct Taxes.

Aggrieved, the related writ petition has been filed for quashing of order dated 19.02.2020
and for a direction to the Commissioner of Income Tax (Exemptions) to condone the
delay in filing Form No.10B for the assessment year 2018-19.

In view of the the position and having regard to the mandate of section 119(2)(b), the
Court was of the view that even at this stage, petitioner may approach CBDT under
the aforesaid provision seeking a special order to the Commissioner of Income Tax
(Exemptions), Mumbai to condone the delay in filing Form No.10B for the assessment
year 2018-19 which is beyond 365 days and thereafter to deal with the said claim on
merit and in accordance with law.

Petitioner shall file an application before the CBDT under section 119(2)(b) of the Act
to authorize the Commissioner of Income Tax (Exemptions), Mumbai to condone the
delay in filing Form No.10B for the assessment year 2018-19 and to deal with the same
on merit in accordance with law;

If such application is filed by the petitioner within a period of three weeks from today,
CBDT shall pass an appropriate order in terms of direction No.1 above within a period
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of four weeks from the date of receipt of such application with due intimation to the
petitioner (AY. 2018-19)

Little Angels Education Society v. UOI (2021) 434 ITR 423 |/ 320 CTR 331 / 200 DTR
289/280 Taxman 4 (Bom.)(HC)

C.E Andrews Education Society v. UOI (2021) 434 ITR 423 320 CTR 331 / 200 DTR 289
/280 Taxman 4 (Bom.)(HC)

Editorial: On the basis of the application made by the Trust, the Board has condoned
the delay and allowed the exemption.

S. 11 : Property held for charitable purposes — Promotion and protecting trade,
commerce and manufacture in Bombay Presidency — Entitled to exemption [S. 2(15),
12A, 12AA(3)]

Held that the object of the assessee is promotion and protecting trade, commerce and
manufacture in Bombay Presidency. On winding up, the members could not claim any
share in the surplus assets. The activities carried out by the assessee-chamber continued
to be charitable in nature even under the amended definition under section 2(15) of the
Act and the assessee was entitled for exemption under section 11 of the Act.(AY.2009-10)
Bombay Chamber of Commerce and Industry v. ITO (E)(2021) 92 ITR 64 / (2022) 192 ITD
257 (Mum.)(Ttib.)

S. 11 : Property held for charitable purposes — Medical research, establishment of
hospitals, health promotion — Denial of exemption is not justified [S. 12, 12AA(3)]
Held that the findings of the Commissioner (E) were based on surmises because
at this stage the commercial angle of any activities could only be decided during
the assessment proceedings. It was a matter of fact that medical research had to be
carried out in the premises of the hospital/settler company and any such medical
research would otherwise facilitate the general public to have a specialised treatment
in the hospital of their choice. Medical research could not be branded as a mode of
advertisement to enhance the profitability of the hospital because both existed in
entirely separate domain. Declining the registration on the ground that medical research
to be carried out in the hospital of settler company would convert the charitable
activities into commercial activities was mere surmise, and not sustainable in the eyes
of law.

Artemis Education and Research Foundation v. CIT(E)(2021) 92 ITR 45 (SN)/ (2022) 192
ITD 173/ 216 TTJ 58 | 210 DTR 113 (Delhi)(Trib.)

S. 11 : Property held for charitable purposes — Excess fees charged — Exemption cannot
be denied - Failure to produce depositors — Loans cannot be treated as anonymous
donations.[S. 12AA, 68, 115BBC]

Held that the Assessing Officer had not doubted the charitable activities of the assessee.
The assessee has applied more than 85 per cent of its total receipt for its object. Thus,
the predominant object of the assessee had been fulfilled. Merely on the basis of excess
fees charged exemption cannot be denied. Tribunal also held that failure to produce
depositors, Loans cannot be treated as anonymous donations.(AY. 2014-15)

Dy. CIT (E) v. Ram Nath Memorial Trust Society (2021) 90 ITR 51 (SN)(Delhi)(Trib.)
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S. 11 : Property held for charitable purposes — Benefit to related parties — Salary paid
to chairman of trust — Held to be reasonable — Denial of exemption was held to be not
justified [S.13(1)(c), 13(3)]

Held that salary paid to trustee cannot be compared with the quality of work rendered
by the employees of the Trust. The salary being reasonable the denial of exemption was
set aside. (AY. 2015-16)

Mukat Educational Trust v. Dy. CIT (E) (2021) 90 ITR 63 (SN.)(Chd.)(Ttib.)

S. 11 : Property held for charitable purposes — Authority constituted under Urban
Planning and Development Act — Local authority — Acquisition and Development of
Land - Discharging statutory and sovereign function — Activities having direct nexus
with obligations — Charitable activities — Entitled to exemption [S. 2(15), 10(20A), 12A]
Held that the predominant character of the activities continued to be that of the
State and therefore the element of welfare and charity was inbuilt in them. The
giving of buildings on rent, parking space, sale of tender document for the purpose of
development, had direct nexus with the obligations of the assessee under the Act. These
activities were undertaken by the assessee without any discrimination and on the basis
of the guidelines issued by the State Government and other authorities in this regard.
The activities of the assessee in receipt of amount from such activities could not be
examined in isolation, as the assessee was propelled to do all these activities under the
statutory obligation under 1973 Act, and therefore even if the receipts were more than
the threshold limit, these activities which were driven by the 1973 Act could not be
held to be in the nature of trade, commerce or business.( AY.2009-10 to 2011-12)

Agra Development Authority v. Dy CIT (2021) 89 ITR 490 (Agra)(Trib.)

S.11 : Property held for charitable purposes - Amount spent on construction of
buildings for its medical college would be treated as application of income for
objects of trust and, hence, would qualify for exemption under section 11 - factum
of incurring such expenses by way of cash alone could not be a ground to hold that
those expenses were related to non-specified purpose — Denial of exemption was held
to be not justified — No violation. Section. 13 of the Act [S. 2(15), 12A, 13 69C, 132(4)]
The assessee is a charitable trust registered under Section 12A of the Act. A search was
carried out at the premises of the assessee on 18th July, 2013. It was held that:

i) Amounts paid to contractors in cash or for other non-specified purposes cannot be
added as unexplained expenditure under Section 69C of the Act simply because
they have been paid in cash, and without any material to sustain the addition
and merely if the assessee has not produced evidence in addition to the books of
account, if the assessee has accounted for the expenditure in its books of account,
and the same has been audited as genuine and the Assessing Officer has not
rejected the books of account, the addition is to be deleted. Even if the expenditure
is deemed to be for non-specified purposes, the assessee must have the benefit of
the Explanation to Sections 11(1) and 11(2) of the Act.

ii)  Information found during the course of search pertaining to amounts given as
unsecured loans cannot be added to the income of the assessee since the CIT(A)
has given a clear finding that the amounts do not belong to the assessee. Also, the
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matter was remanded to the Assessing Officer for the limited purpose of verifying
the bank statement showing payments of the amounts not from the assessee but
from an account of a third party viz. Hotel Solitaire.

iii) Amounts withdrawn by the assessee from the bank and alleged to have been made
to three parties cannot form the basis of addition since additions cannot be made
on surmises and conjectures. The amounts were recorded in the books of account
and there was nothing to show that payments had been made to the three parties
mentioned. Also, the break-up of payments were not provided the Assessing
Officer. The Assessing Officer ought to have made an enquiry pursuant to the
books of account but none was made and hence the addition is deleted.

iv)  Amounts received as development fee over and above that prescribed by the
government cannot be termed as capitation fee is the Assessing Officer has no
material to show that the amounts received were not in the nature of voluntary
donations. Reliance placed on statements of persons that the assessee collected
capitation fee cannot be accepted since no opportunity of cross examination was
provided to the assessee. Also, there was no evidence to show that payments were
made de hors the books of account. Hence, the additions on account of capitation
fee are to be deleted and exemption under Section 11 to be given.

v) A statement made during course of search under Section 132(4) of the Act
cannot form basis of addition even if the same is not retracted since neither
the assessee nor the AO could justify the addition and in fact the assessee has
produced evidence through books of account that the payment was made towards
construction. It is the duty of the Assessing Officer to prove the same with
corroborative documentary evidence and failure to do so would warrant deletion
of addition. Also, the assessee had made the statement under a wrong notion of
law and to buy peace with the department. (AY. 2010-2011, 2011-2012, 2012-2013,
2013-2014, 2014-2015)

Sri Srinivasa Educational & Charitable Trust v. ACIT (2021) 211 TTJ] 663 |/ 182 ITD 554/

204 DTR 265 (Bang.)(Ttib.)

S. 11 : Property held for charitable purposes — Non registration of trust does not
render activities as non charitable advance to charitable object - Exemption cannot
be denied - Diversion of fund - Only income which is violation of the provision can
be taxed at maximum marginal rate and not whole income of the Trust. [S. 13(1)(c)]

Held that non registration of trust does not render activities as non charitable advance
to charitable object. Exemption cannot be denied. Tribunal also held that when the
income is diverted which is violation of the provision the said income can be taxed at
maximum marginal rate and not whole income of the Trust. Followed CIT v. Working
Women’s Forum (2014) 365 ITR 353 (Mad.) (HC). (AY.2011-12, 2012-13)

ACIT (E) v. Mahendra Educational Trust (2021) 88 ITR 370 / 210 TTJ 350 / 200 DTR 81
(Chennai)(Ttib.)
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S. 11 : Property held for charitable purposes — Registered under Companies Act, 1956 —
No profit motive — Collection of fees or cess — No requirement that the applicant must
be trust —Denial of exemption is held to be not justified. [S. 2(15), 12AA(3), Companies
Act, 1956, S. 25, 617]

The assessee is a public sector undertaking working under Ministry of Railways in
the Government of India and registered under section 617 of the Companies Act 1956.
The assessee is engaged in developing plans and implementation of rail infrastructure
projects. The Assessing Officer denied the exemption on the ground that registration u/s
12A of the Act was cancelled and receipt of the assessee was more than 25 lakhs. The
CIT(A) deleted the addition following the order in Mumbai Railway Vikas Nigam Ltd.
ITA No. 1057/Mum/ 2014 and ITA No. 2626 /Mum/2014 dt 3-8-2016. Revenue preferred
an appeal before the Tribunal. Dismissing the appeal of the Revenue the Tribunal held
that there is no requirement that the assessee must be trust for availing the exemption.
Followed the order of earlier year. (AY.2012-13)

Dy.CIT (E) v. Mumbai Railway Vikas Nigam Ltd. (2021) 87 ITR 1 (Mum.)(Trib.)

S. 11 : Property held for charitable purposes — Donation to another charitable trust
— Objects of donor and donee are not same — Cannot be allowed as application of
income — Not entitle to exemption [S. 11(1)(a), 12A, 12AA]

Held that the object of the donor and done are different hence the donation given to
another charitable trust cannot be allowed as application of income. (AY.2012-13)
Nazareth Hospital Society v. Dy.CIT (E)(2021) 88 ITR 44 | 212 TT] 951 (All)(Trib.)

S. 11 : Property held for charitable purposes — No changes in the nature of activities
- Principle of consistency should be followed - Mutuality — Once the activities of
the assessee-society were charitable, the principle of mutuality became superfluous
[S. 2(15) 12, 12A, 13]

Held that the nature of activity and objects of the assessee-society were the same as
had been considered in earlier years. For the assessment year 2012-13, the Tribunal had
held that the income of the assessee-society was entitled to exemption under section
11. The Tribunal order was challenged by the Revenue before the High Court which
had dismissed the appeal holding that the assessee-society was entitled to claim relief
under sections 11, 12 and 13. Once the activities of the assessee-society were charitable,
the principle of mutuality became superfluous. Relied on CIT (E) v. India Habitat Centre
(2020) 424 ITR 325 (Delhi)(HC) (AY. 2014-15)

ACIT (E) v. India Habitat Centre (2021) 86 ITR 290 (Delhi)(Trib.)

S. 11 : Property held for charitable purposes — Running Hospital, Pharmacy and
Diagnostic Centre — Maintaining separate books of account — Receiving subsidies from
Government — Denial of exemption was not justified. [S. 2(15), 12AA, 13]

Dismissing the appeal of the Revenue the Tribunal held that running a pharmacy in
the hospital was an independent business activity, and therefore, the profit earned
ought to be separately assessed. The hospital provided various services for 24-hours in
various medical fields. Therefore, it was more necessary and was a duty on the part of
the trust to run its medical stores to provide medicines to patients as prescribed by the
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doctors. The hospital ran medical shops for 24-hours in order to meet the emergency
requirements of patients, who were admitted in the emergency. The assessee had
maintained separate books of account and these were produced before the Assessing
Officer. The maintenance of a pharmacy had been considered as ancillary to the
object of running a hospital for the past more than 12-13 years. Therefore, it was to
be considered as an integral part of the hospital activity. No change of facts. Denial of
exemption was not justified.(AY. 2014-15)

Dy.CIT (E) v. Punjab Medical Foundation Charitable Trust (2021) 86 ITR 495 (Chad.)(Trib.)

S. 11 : Property held for charitable purposes — Donation received for Corpus fund with
specific direction — Capital receipt — Not assessable as income — Provision for gratuity
— Allowable as application of income. [S. 10(23C)(vi), 11(1)(d)]

Held that corpus donation with specific direction is a capital receipt and cannot be
assessed as income of the assessee. Provision for gratuity, allowable as application of
income. (AY. 2012-13)

Apeejay Education Trust v. DCIT (2021) 191 ITD 359 (Kol.)(Trib.)

S. 11 : Property held for charitable purposes — Educational trust — Return and form
No 10 was not filed within due date prescribed u/s 139(1)) of the Act — Reasonable
cause — Return and form no 10 was filed before competition of assessment u/ s 139 (4)-
Application for condonation of delay was pending before CBDT - Denial of exemption
was held to be not valid. [S. 13, 119, 139(1), 139(4), Form No. 10]

Assessing Officer denied the exemption on ground that assessee had not filed its
return of income and required Form No. 10 within due date of furnishing return under
section 139(1). Application for condonation of delay was pending disposal before
CBDT. Tribunal held that the assessee had filed return within due date specified under
section 139(4) and also filed Form No. 10 electronically for both assessment years before
completion of assessment. Rejection of exemption was held to be not valid. (AY. 2016-
2017, 2017-18)

Jaya Educational Trust v. DCIT (2021) 191 ITD 107 |/ 213 TTJ] 418 (Chennai)(Trib.)

S. 11 : Property held for charitable purposes — Education — Publishing and selling of
books and CDs relating to different fields — Classical education — Held to be charitable
in nature and not advancement of any other object of general public utility — Denial
of exemption was held to be not justified [S. 2(15)]

Main object of assessee-trust was promotion of education in field of art, culture and
literature by various modes. The Assessing Officer denied the exemption on the ground
that the assessee was not engaged in imparting education but in publishing and
selling of books and CDs relating to different fields which did not fall within ambit
of term education. Tribunal held that trust was created as a public charitable trust for
preservation and promotion of art, culture, literature, science and encouraging creativity
and art initiatives and that it was hived off from National Centre for Performing
Arts (NCPA) committed to preserving and promoting India’s rich and vibrant artistic
heritage in fields of music, dance, theatre, film etc. and assessee-trust, in pursuance
of its charitable objects, had resorted to come out with various publications of books,
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magazines/journals which would depict rich cultural heritage of India. For publications
by assessee-trust, grants were received from Ministry of Culture, Government of India.
Activities of assessee-trust fell within purview of Classical education and were to be
held to be charitable in nature and not advancement of any other object of general
public utility and, hence, proviso to section 2(15) did not apply to assessee. (AY. 2011-
12, 2012-13)

Marg Foundation v. ITO (E) (2021) 191 ITD 299 (Mum.)(Ttib.)

S. 11 : Property held for charitable purposes — Application of income - Fixed deposit
- Not shown as earmarked fund for a charitable purposes — Not eligible exemption
— Form No.10 was filed before completion of assessment — Eligible deduction — Time
limit for furnishing Form No.10 was prescribed by Finance Act, 2015 with effect form
1-4-2016. [S. 11(1))(a), 11(2)(c), Form No. 10]

Held that fixed deposit was not shown as earmarked fund for a charitable purposes
hence not eligible for exemption. Form No.10 was filed before completion of assessment,
hence income eligible for exemption Time limit for furnishing Form No.10 was
prescribed by Finance Act, 2015 with effect form 1-4-2016. (AY. 2012-13)

Ursuline Franciscan Congregation Generalate Somarpann Declaralakatte v. ITO (2021)
191 ITD 238 (Bang.)(Trib.)

S. 11 : Property held for charitable purposes — Accumulation of income - Filing of
form no 10 manually before jurisdictional officer is mandatory — As per CBDT Circular
No. 7/2018, dated 20-12-2018, Commissioner could condone delay in filing Form 10
electronically with department but could not exempt assessee from filing said Form
manually with jurisdictional Assessing Officer -Additional ground was dismissed —
Denial exemption was upheld [ S. 139(1), 143(1), 154, Rule,17, Form No. 10]

Held that it is mandatory on part of assessee to file Form 10 manually with
jurisdictional Assessing Officer, though not electronically before due date of filing of
return of income. As per CBDT Circular No. 7/2018 dated 20-12-2018, Commissioner
could condone delay in filing Form 10 electronically with department but could not
exempt assessee from filing said Form manually with jurisdictional Assessing Officer.
Denial of exemption was up held. Whether the adjustment in intimation was justified
or not additional ground was not admitted by the CIT (A) hence dismissed as not
emanating from the order. (AY. 2015-16)

Navodaya Education Trust v. DCIT (2021) 190 ITD 829 (Bang.)(Trib.)

S. 11 : Property held for charitable purposes — Depreciation — Application of income — Cost
of purchase was treated as application of income — Depreciation is allowable — Excess
amount spent in earlier year — Allowed to be carried forward and set off [S. 32, 72]
Held entitled to claim depreciation on assets, in form of application of income, even
though cost of purchase of such assets was treated as application of income. Excess
amount spent by assessee-trust towards religious and charitable purposes in an earlier
year could be carried forward and set off against income of assessee in succeeding years.
(AY. 2014-15)

Rama Naick Charitable Trust v. ITO (E)(2021) 190 ITD 647 (Chennai)(Trib.)
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S. 11 : Property held for charitable purposes — Trust was not registered — Corpus
donation - Includable in total income [S. 2(15), 12A]

Held that the assessee charitable trust was not registered under section 12A, voluntary
donations received by it with a specific direction to be formed part of corpus of trust
would fall within ambit of income of a trust derived from property held under trust and,
hence, includible in total income of trust. (AY. 2014-15)

Veeravel Trust v. ITO (2021) 190 ITD 520 (Chennai)(Trib.)

S. 11 : Property held for charitable purposes — Education — Survey — Capitalisation on
fee — Surplus was incidental to educational activities — Denial of exemption was held
to be not justified [S. 2(15), 12AA, 133A]

Held that the surplus earned by assessee was incidental while carrying out main objects
of trust and same was ploughed back for educational purposes only. Commission
payment was for liasoning to make public aware about education courses offered by
assessee which was very much essential in these days especially considering number
of educational institutions available. Denial of exemption was held to be not justified
(AY. 2010-11, 2011-12)

DCIT v. JM] Education Society (2021) 190 ITD 496 (Bang.)(Trib.)

S. 11 : Property held for charitable purposes — Depreciation — Carry forward of deficit
- Depreciation allowed. [S.12A, 32, 70, 74]

Tribunal held that depreciation was allowed and deficit was allowed to be carry forward.
(AY. 2012-13)

Dy. CIT (E) v. Nav Nirman Sewa Samiti (2021) 88 ITR 4 (SN)(Delhi)(Trib.)

S. 11 : Property held for charitable purposes — Principle of consistency — Exemption
was allowed. [S. 2(15), 12A]

Tribunal held that no material has been brought on record by the 1d. DR to demonstrate
that the view taken by the Tribunal in the earlier years was on different set of facts.
Admittedly, there is no change in facts and circumstances as compared to the previous
years and subsequent years, and therefore, principle of consistency squarely applicable
to the present case on hand. Therefore, the AO was directed to treat the assessee as a
charitable institution and allow exemption under section 11 of the Act. (AY.2013-14 to
2015-16)

Dy. CIT (E) v. Paramount Charity Trust (2021) 88 ITR 26 (SN)(Ahd.)(Trib.)

S. 11 : Property held for charitable purposes — Rental income derived from letting
out studio to artists for teaching Indian classical music comes within the ambit of
“education” - Assessee is entitled to exemption. [S. 2(15), 11(4A)]

The assessee is a charitable trust registered u/s 12A and 80G of the Act. In the relevant
AY, the assessee-trust received studio charges of Rs 16,72,197/- from various artists.
The AO held that the studio was rented to the artists with an intention to make
profits in the shield of charitable activities and taxed such studio charges as business
income of the Assessee under S.11(4A) of the Act. CIT(A) upheld the order of the AO.
The Tribunal observed that Assessee is a charitable trust engaged in teaching Indian
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Classical Music which falls within the field of “education”. Since the trust is engaged
in education, the proviso to section 2(15) does not apply as clarified by CBDT Circular
No. 11 dated 19.12.2008 even if it involves the carrying a commercial activity. The
tribunal noted the history of the Trust observed that the receipts of Rs. 16,72,197/- are
at a subsidized fees and the activities of the studios are carried on in order to achieve
the main object of the Trust and cannot be construed as a business. Reliance has been
placed on the judgement of Madras High Court in the case of Sri Thyaga Brahma Gana
Sabha 188 ITR 160 (Mad.)(HC). (AY. 2010-11, 2012-13)

Acharya Jiyalal Vasant Sangeet Niketan v. ITO (E)(2021) 189 ITD 1/ 211 TT] 655/ 200
DTR 289 (SMC)(Mum.)(Txib.)

S. 11 : Property held for charitable purposes — Accumulation of income - Not
specifying the specific purpose — Exemption cannot be denied [S.11(2), Form No 10]
Allowing the appeal the Tribunal held accumulation of income cannot be denied on
the ground that the purpose specified in Form No. 10 is vague and general in nature.
(AY. 2012-13)

Arhatic Yoga Ashram Management Trust v. ITO (2021) 188 ITD 14 (Chennai)(Trib.)

S. 11 : Property held for charitable purposes — Exemption denied and income assessed
as income from other sources — All incidental expenditure laid out by assessee wholly
or exclusively for purpose of making or earning such income were also to be allowed
under section 57(iii) [S. 10(23C)(iiiab), 12A, 12AA, 57(iii)]

Assessee was a charitable educational institution. It filed its return of income showing
gross total income at Rs. 5.98 crores and claiming expenditure of Rs. 7.27 crores as an
amount applied to charitable purposes. Thus, net income was claimed as a loss of Rs.
1.28 crores. Assessee also claimed that its income would any way be exempt under
section 10(23C)(iiiab). The Assessing Officer denied exemption under section 10(23C)
on ground that assessee was not registered under section 12A/12AA and its income
was brought to tax under head income from other sources. However while computing
income, Assessing Officer did not allow abovesaid expenditure claimed by assessee. CIT
(A) allowed the Claim of the assessee. On appeal by Revenue the Tribunal held that
even if Revenue brought to tax receipts during year as income from other sources, it
was not justified in denying benefit of genuine claim of incidental expenditure under
section 57(iii) being expenditure (not been in nature of capital expenditure) laid out by
assessee institution wholly or exclusively for purpose of making or earning such income,
accordingly expenditure was to be allowed under section 57(iii) of the Act. (AY. 2014-15)
DCIT v. Shri Vaishnav Polytechnic College Govn by VSK Market Tech Educational Society.
(2021) 186 ITD 378 (Indore)(Trib.)

S. 11 : Property held for charitable purposes — Assessee is engaged in educational
activities to spread education in matters relating to tax laws, other laws and
accountancy - Entitled to exemption — Order of CIT (A) denying the exemption was
reversed. [S. 2(15), 12A, 80G]

The Assessee is a Charitable Organization which was established on November 1,
1976. The assessee is the Apex body of Tax Practitioners of India. The members of the
Association include Advocates, Chartered Accountants and Tax Practitioners across the
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Country. The appellant organizes seminars, Lectures, publishes journals, AIFTP Times,
publications etc. The appellant has conducted more than 100 webinars during the period
of COVID-19, any tax practitioner or public at large are allowed to attend the meetings.
All the meetings were without any charges. The said Trust is registered under Bombay
Public Charitable Trust Act, 1950, Society Registration Act, 1860 also registered under
section 12A of the Act on January 29, 1999 and having certificate of Exemption under
section 80G of the Act.

The main object of the Assessee is “to spread education in matters relating to tax laws,
other laws and accountancy.”

The Ld. AO held that the income of the Assessee as a Mutual Concern rather than a
Charitable Organization, thereby denying the exemption under section 11 of the Income-
tax Act, 1961. CIT(A) affirmed the order of the Assessing Officer.

Tribunal held that proviso to Section 2(15) of the Act i.e., any other activity or object
of general public activity, will not apply to the assessee as the assessee is engaged in
educational activity.

Further, assuming if the assessee is engaged in general public activity, if the Assessee
while carrying out charitable objects earns some profit from any commercial activity to
supplement, its main object, it cannot be said that the assessee has engaged itself in
trade commerce and business so as to attract proviso to section 2(15) of the Act.
Further, the assessee has been granted exemption under section 11 of the Act since
many years and the same has been accepted. Therefore, applying the rule of consistency
the exemption has to be allowed. (AY. 2011-12, 2013-14)

All India Federation of Tax Practitioners v. ITO (SMC)(2021) 190 ITD 172 (Mum.)(Trib.)

S. 11 : Property held for charitable purposes — Development of minor ports in its State
— Entitled to exemption [S. 2(15)]

Tribunal held that the activities carried out by the assessee were not in the nature of
trade, commerce or business. The Gujarat Maritime Board is under legal obligation to
apply the income which arises directly and substantially from the business held under
trust for the development of minor ports in the State of Gujarat. The fees collected
by the assessee were incidental to the object and purpose of attainment of the main
object for development of mining ports as enumerated in the provisions of the Gujarat
Maritime Board Act, 1981. The activities of the assessee were for advancement of any
other object of general public utility and not hit by the proviso to section 2(15).Entitle
to exemption.(AY. 2014-15)

Gujarat Maritime Board v. ACIT (E) (2021) 85 ITR 344 (Ahd.)(Trib.)

S. 11 : Property held for charitable purposes — Hospital - Closure of loss making unit
- Rule of consistency applied — Entitled to exemption and registration.[S. 2(15), 11(1),
11(4A), 12AA, 13(1)(c), 13(3)]

Tribunal held that the maintenance of a pharmacy had been considered as ancillary to
the object of running a hospital for the past more than 12-13 years. Therefore, it was
to considered an integral part of the hospital activity. That the Assessing Officer had
compared the profit rate of hospitals who were provided subsidies from the Government.
The rates of such hospital could not be compared with the rates of the assessee, which
had to take care of day-to-day operational expenses, and future expansion in the area
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of investigative tools, viz., x-ray machines, CT-scan, etc. These items of equipment
required higher outlay of capital, and therefore in order to remain in competition with
the hospitals, and to provide the best facility to the patients, and to provide medical
help, the assessee had to upgrade its investigative tools. Therefore, the rates considered
by the Assessing Officer were not relevant rates for determining higher range of profit in
the hands of the assessee. The unit of advance gastroenterology set up in March, 2012
on rented premises became unviable, and therefore it was to be closed down, which
was very much part of the assessee-hospital. The Assessing Officer had not pointed
out any defect in the books of account and had not brought any material on record on
account of disallowance of expenses. On the one hand, the Assessing Officer accepted
the receipt of Rs. 5,09,900, but on the other hand, disallowed the entire expenditure
incurred by the trust at Rs. 1,72,42,642. The assessee also submitted that a similar loss
for the assessment years 2013-14 and 2015-16 was accepted by the Assessing Officer.
Therefore, the Assessing Officer was not justified in denying the claim in the absence
of any material finding.(AY. 2014-15)

Dy.CIT (E) v. Punjab Medical Foundation Charitable Trust (2021) 86 ITR 495 (Chd.)(Trib.)

S. 11 : Property held for charitable purposes — Microfinance to self help groups — No
profit motive — Denial of exemption is not justified [S. 2(15), 12A]

Allowing the appeal the Tribunal held that so long as the assessee had been utilising
its income derived from the property held under the trust for its charitable objectives,
the provisions of section 11 did not deny exemption to a charitable trust. Hence, mere
generation of surplus could not be a reason to deny exemption under section 11 of the
Act. (AY.2009-10)

Janodaya Trust v. ACIT (E) (2021) 86 ITR 1 (SN)(Bang.)(Ttib.)

S. 11 : Property held for charitable purposes — Funds in equity of a non profit
company to carry on its objectives more effectively on account of Central Government
policy — Denial exemption is not justified. [S. 11(5), 12, 12AA, 13(1)(d), Companies Act,
1956, S. 25]

In order to carry on its objective more effectively the assessee promoted another non-
profit organization (Broadcast Audience Research Council) (BARC) under section 25 of
the Companies Act, 1956 with the object of the conducting market research and studies
using appropriate research methodologies with a view to provide accurate, up to date
and relevant findings relating to audience of television, in a completely transparent
and objective manner. The assessee subscribed its shares and became one of the share
holders of the said company. The AO invoked the provision of section 13(1) (d) of the
Act and denied the exemption under section 11 and 12 of the Act. In appeal CIT (A)
allowed the claim of the assessee. On appeal by the Revenue the Tribunal held that
since the assessee did not intend to earn any profits / dividends but held the shares
with the sole object to carry on its objectively, the activity of holding shares by the
assessee cannot per se termed as investment and the assessee cannot be said to have
committed any violation within the meaning of the provisions of section 11(5) r.w.s 13(1)
(d) of the Act. Appeal of the revenue was dismissed. (AY. 2013-14, 2014-15)

ACIT v. Indian Broadcasting Foundation (2021) 186 ITD 241 /122 taxmann.com 123
(Delhi)(Trib.)
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S. 11 : Property held for charitable purposes — Society engaged in promotion and
development of Fine Arts and Crafts in India — Entitled to exemption — Order passed
without giving an opportunity of hearing - Matter remanded. [S. 2(15), 12, 251]
Dismissing the appeal of the revenue the Tribunal held that the society engaged in
promotion and development of Fine Arts and Crafts in India is entitled to exemption.
The order was passed without giving an opportunity of hearing hence the matter was
remanded. (AY. 2013-14, 2014-15)

All India Fine Arts & Crafts Society v. ITO (2021) 214 TTJ] 68 | 207 DTR 17 (Delhi)(Trib.)

S. 11 : Property held for charitable purposes — Economic and efficient transport system
to the public — Charging fares — Dominant object is not profit making — Entitled to
exemption.[S. 2(15), Companies Act, 1956, S. 25, Road Transport Corporation Act, 1950
S. 22]

Tribunal held that the assessee is a statutory corporation established under the RTC Act,
1950 for providing transportation facilities to public by charging fares fixed by the State
Government. The dominant and prime objective is not profit making hence proviso to
section 2(15) is not applicable hence entitled to exemption under section 11 of the Act.
(AY. 2010-11 to 2014-15)

Karnataka State Road Transport Corporation v. ACIT (2021) 214 TTJ 355 / 207 DTR 281
/ 63 CCH 59 (Bang.)(Trib.)

S. 11 : Property held for charitable purposes — Capital gains — Reinvesting
sale consideration for acquiring another capital asset - Exemption allowable
— Accumulation of income - Filing Form 10 before Commissioner (Appeals) -
Commissioner (Appeals) ought to have considered — Entitled to accumulation of
income. [S.11(1A), 11(2), 143(1), Form No. 10]

Held that once the assessee had reinvested the sale consideration for acquiring another
capital asset, the whole capital gains are exempt under section 11(1A) of the Act. The
assessee is eligible for exemption. Tribunal also held that an appeal being a continuation
of original proceedings, the appellate authority had co-terminus and co-extensive powers
as the Assessing Officer. Therefore, when the assessee had filed form 10 before the
Commissioner (Appeals), he ought to have admitted it to consider accumulation of
income under section 11(2) of the Act. Accumulation of income under section 11(2)
of the Act is a beneficial provision allowed to an assessee in case the assessee-trust
or institution is not able to apply its income in full during the relevant financial year.
Therefore, while considering the beneficial provision, the Commissioner (Appeals)
should have considered the issue without going into technicalities or procedural lapses.
Followed CIT v. Hardeodas agarwalla trust (1992) 198 ITR 511 (Cal.)(HC) (AY.2015-16)
Ceylon Pentecostal Mission v. ACIT (2021) 214 TTJ] 651/ 91 ITR 54 (SN) / 207 DTR 249
(Chenai) (Trib.)
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S. 11 : Property held for charitable purposes — Proviso to section 2(15) which restricts
scope of term charitable purpose applies only in respect of any other object of general
utility and not in respect of relief to poor, education, medical relief, etc. — Imparting
education entitled for exemption [S. 2(15), 12A]

The assessee is a trust registered under the Bombay Public Trust Act and also under
section 12A of the Act. The Assessing Officer treated the trust as mutual association and
denied the exemption. On appeal the CIT(A) held that receipt from non -members are
not eligible for exemption on the principle of mutuality, denied the exemption u/s 11
and treated the receipt as business income within the meaning of the proviso to section
2(15) of the Act. On appeal the Tribunal held that the activities of the Trust cannot be
termed as commercial activities. Tribunal also held that proviso to section 2(15) which
restricts scope of term charitable purpose applies only in respect of any other object
of general utility and not in respect of relief to poor, education, medical relief etc. The
exemption cannot be declined merely on ground that assessee has received consideration
for sale of training material or journal etc. incidental to furtherance of its objective of
imparting education. (AY. 2011-12)

Association of Physician of India v. ADIT(E) (2021) 91 ITR 669 / (2022) 192 ITD 608
(Mum.)(Trib.)

S. 11 : Property held for charitable purposes — Accumulation of income - Issue set
aside to file of Assessing Officer to be adjudicated afresh — Due date for filing Form 10
extended to 17-10-2016 for Assessment Year 2016-17 — Submission of form belatedly
but before completion of assessment. [S. 11(2), 12AA(1)(b)(i)), Form NO0.10]
Accumulation of income issue set aside to the file of Assessing Officer to adjudicate
afresh. As regards delay in filing of return it was held that in the light of Circular Nos.
7 of 2018, dated December 20, 2018 [1 and 6 of 2020, dated February 19, 2020 |, the
form 10 furnished by the assessee during the course of assessment proceedings before
completion of the assessment was to be considered by the Assessing Officer while
considering the claim for benefit under section 11(2) of the Act. (AY.2016-17)
Institution of Civil Engineers Society v. ACIT (E)(2021) 91 ITR 56 / 213 TTJ] 33 (UO)(Chd.)
(Trib.)

S. 11 : Property held for charitable purposes - Payment to entity in U.S.A. - Portion
of income to extent not applied in India is not eligible for exemption. [S.11(1)(c), 12]
During the previous years relevant to the assessment years 2011-12 to 2014-15 the
assessee made payments towards subgrant to the University of Texas with its principal
place of business at Houston, Texas, U. S. A. The assessee was denied the benefit of
sections 11 and 12 because the University of Texas, not being registered for purposes of
foreign contributions, transfer of funds to that entity attracted the provisions of section
11(1)(c) of the Income-tax Act, 1961, rejecting the assessee’s contention that the funds had
been spent out of the funds received earlier from the National Institute of Health which
had already been included in the receipts side of the income and expenditure account.
The Commissioner (Appeals) gave the finding that for the assessment years 2011-12, 2012-
13, 2013-14 and 2014-15 only the portion of income to the extent not applied in India
will not be eligible for exemption. Order of CIT(A) is affirmed. (AY. 2010-11 to 2014-15)
Hariday v. ACIT (E)(2021) 91 ITR 74 (SN.)(Delhi)(Trib.)
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S. 12A : Registration — Trust or institution — Delay in filing Form No 10B - Denial of
exemption is held to be not justified [S. 119, Art. 226]

Allowing the petition the Court held that since assessee was a public charitable trust
for past 30 years and substantially satisfied condition for availing benefit of exemption,
assessee could not be denied exemption merely on bar of limitation to submit Form no.
10, especially, when legislature had conferred wide discretionary powers to condone
such delay on authorities concerned. (AY. 2016-17)

Sarvodaya Charitable Trust v. ITO (E) (2021) 278 Taxman 148 (Guj.)(HC)

S. 12A : Registration — Trust or institution — Development and maintenance of ports —
General public utility — Entitle to registration [S. 2(15)]

Dismissing the appeal of the Revenue the Court held that assesseee trust which is
engaged in development and maintenance of ports, said activities being in nature of
general public utility within meaning of section 2(15), Trust was entitled to registration.
CIT v. Tuticorin Port Trust (2021) 278 Taxman 364 (Mad.)(HC)

S. 12A: Registration - Trust - Exemption cannot be denied merely because certificate
could not be produced as the same was destroyed during floods of 1978 — Matter
remanded [S.11, 12A, 12AA and 143(3)]

The assessee did not have a copy of the registration certificate granted to it as the same
was destroyed during floods of 1978. AO insisted on a copy of the registration certificate
for granting benefit under section 11. A fresh certificate of registration was granted from
AY. 2017-18 onwards. However, department refused to grant exemption for AY. 2013-14
to AY. 2016-17 in absence of the registration certificate. The High Court held that the
trust should not be denied the benefit of exemption under section 11 only on account
of its disability to produce the necessary records which got destroyed during the floods.
Further, the High Court did not find anything suspicious with regard to the trust. High
Court directed assessee to produce entire records available with it to the department and
directed the department to look into the same. (AY.2013-14 to 2016-17)

Morbi Plot Jain Tapgachh Sangh v. CIT (2021) 433 ITR 1 / 202 DTR 385 / 321 CTR 198
(Guj.)(HC)

S. 12A : Registration — Trust or institution — Order of Tribunal directing to grant
registration is up held with the observation that department at liberty to cancel
registration if conditions violated.

On appeal by the Revenue the Court held that the trust stood registered for the last ten
years in pursuance of the order of the Tribunal. It was open to the Department to take
steps for cancellation of the registration, if there was any material against the assessee or
it had violated the conditions of registration or the provisions of the Act in any manner.
Since that course was open to the Department no useful purpose would be served by
remanding the case to the Commissioner. If any breach or violation on the part of the
assessee was found, the Department could proceed against the assessee

CIT v. Vasavi Manikandan Hospital Trust (2021) 432 ITR 393 (Mad.)(HC)
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S. 12A : Registration — Trust or institution — Trust deed amended and registration
granted with effect from 1-4-2015 — Application filed on 23-02-2016 - Registration
would not have retrospective effect and be applicable from assessment Year 2013-14.
Court held that the assessee was precluded from contending that the first proviso under
section 12A of the Income-tax Act, 1961, should be made applicable to it and that it
should be granted with the benefit from the assessment year 2013-14, because only
after the deed of trust was amended, was the application considered and registration
had been granted with effect from April 1, 2015 only. Therefore, the Tribunal rightly
held against the assessee, stating that there was nothing on record to show that the
exemption activities and operations and genuineness of its claims for the assessment
year 2013-14 was examined. Since registration had been granted only after the deed of
trust was amended, the assessee could not claim the benefit of registration from the
assessment year 2013-14.(AY.2013-14)

Soundaram Chokkanathan Educational and Charitable Trust v. ITO (2021) 430 ITR 440
/ 197 DTR 440 / 279 Taxman 210 (Mad.)(HC)

S. 12A : Registration — Trust or institution — Medical education and medical relief to
medical students and medical doctors in Malwa Region - Entitled for registration [S.
2(15)]

Held that every professional person will have to remain up to date with new technology
where such knowledge is acquired or gained through web conferences which are being
held online through webinars. The activities of the association of holding conferences
amount to charitable activities. Association entitled for registration. (AY.2016-17)
Association of Physicians of India v. CIT (E) (2021) 92 ITR 642 | 207 DTR 169 (Amritsar)
(Trib.)

S. 12A : Registration — Trust or institution — School - Lease hold land - Fee concession
— Commercial activity — Denial of registration was held to be not proper [S. 2(15), 11,
12AA]

Held that the main object of the Trust was only education. Refusal of registration was
not justified on the ground of lease hold land and fee concession. (AY. 2017-18)

Lord Shiva Educational Welfare Society v. CIT (2021) 92 ITR 419 |/ 208 DTR 250 / (2022)
194 ITD 159 / 216 TTJ 80 (Amritsar)(Trib.)

S. 12A : Registration — Trust or institution — Genuineness of activities was not in doubt
— Turnover exceeded Rs. 10,00,000 — Not mandatory to cancel registration already
granted under section 12AA to a charitable institution merely on ground that cut-off
specified in proviso to section 2(15) is exceeded in a particular year — Cancellation of
registration was held to be not valid [S. 2(15), 12AA(3)]

The assessee trust was granted registration u/s 12A with effect from 1-4-2002 from
the Assessment year 2003-04. Commissioner held that by virtue of second proviso to
section 2(15) as assessee’s threshold limit of turnover exceeded sum of Rs. 10,00,000,
assessee was hit by provisions of section 2(15), and objects of assessee were no longer
charitable and, accordingly, cancelled registration granted to it w.e.f 1-4-2009. On appeal
the Tribunal referred the Circular No. 21/2016, dated 27-5-2016 ( 2016) 384 ITR 180 (St),
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wherein it has clarified that it is not mandatory to cancel registration already granted
under section 12AA to a charitable institution merely on ground that cut-off specified
in proviso to section 2(15) is exceeded in a particular year. Tribunal held that there
was no dispute with regard to genuineness of activities and there was no finding of
Commissioner with regard to not carrying on activities as per objects of trust. Order of
Commissioner for cancelling of registration was set aside.

Visakhapatnam Port Trust v. CIT (2021) 191 ITD 541 (Vishakha)(Trib.)

S. 12A : Registration — Trust or institution - Condition precedent for claiming
exemption — Change in the By-laws and memorandum - Registration granted
considering the changes — Registration cannot be granted for earlier years — Repeals
and savings — Exemption granted under section 4(3) (i) of the 1922 Act is not valid
for getting registration under section 12A of the Act. [S. 11, 12, 297(2)(k), 1922 Act,
S.4(3)(1))]

Held that for claiming exemption under sections 11 and 12 registration is mandatory.
Registration was granted after Trust had amended its By-laws and Memorandum of
Association whereby certain terms and conditions had been changed and constitution
of trust did not remain same as it was prior to amendment, benefit of proviso to section
12A would not be available to assessee for assessment year preceding to year in which
such registration was granted. Tribunal also held that exemption granted under section
4(3) (i) of the 1922 Act is not valid for getting registration under section 12A of the Act,
provision being inconsistent with corresponding provisions under the 1961 Act, saving
clause under section 297(2)) (k) cannot be invoked. (AY. 2011-12)

Bharatpur Royal Family Religious & Ceremonial Trust Moti Mahal v. CIT (2021) 191 ITD
367 (Jaipur)(Trib.)

S. 12A : Charitable or religious trust — Registration — Cancellation of registration —
Assessee unwilling to avail benefit of registration obtained u/s. 12A cannot be bound
to, by action of or by inaction of Revenue authorities, continue with said registration-
Benefit could not be forced upon the assesseee. [S.12A(3), 13(1)(d)]

The Assessee trust registered u/s. 12A in year 1976 sought cancellation of registration
u/s.12A in 2015 which was eventually granted in 2019 due to reasons not attributable
to assessee. Assessee trust claimed that it had surrendered its registration and,
therefore, should not be treated as registered charitable trust, for application of s. 11 tax
exemption, with effect from AY 2015-2016. However, Revenue authorities submitted that
since registration was cancelled vide Pr. Commissioner’s formal order, such cancellation
will only have a prospective effect, and, accordingly, trust was required to be treated
as a registered trust, for application of section 11 tax exemption, for assessment years
2015-16, 2016-17, 2018-19 and 2019-20, as also assessment year 2020-21. Held that,
registration having been obtained u/s. 12A was in nature of a benefit to assessee, and if
it did not wish to avail that benefit for some reason, benefit could not be forced upon
him. Therefore, assessee trust’s voluntary surrender of registration u/s.12A was to be
effective from date on which hearing on first show-cause notice proposing to cancel/
withdraw trusts registration u/s. 12A was concluded.

Navajbai Ratan Tata Trust v. PCIT (2021) 189 ITD 535/ 88 ITR 170 / 210 TTJ 921 | 200
DTR 9 (Mum.)(Trib.)
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S. 12A : Registration — Trust or institution — Held declining registration on the ground
of Indian Premier League (IPL) activities are in the nature of commercial activities is
held to be not justified. [S. 2(15), 12AA]

Where the Department declined registration of a Charitable Organization on the ground
that Indian Premier League ( IPL) activities are in the nature of commercial activities.
It was held that merely because a sports tournament is structured in such a manner
so as to make it more popular, resulting in more paying sponsorships and greater
mobilization of resources, the basic character of the activity of popularizing cricket is
not lost. Therefore, the assessee was entitled to the continuance of its registration under
section 12 A of the Act.

Board of Control for Cricket in India v. PCIT (2021) 214 TTJ 702 | (2022) 192 ITD 230
(Mum.)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Bogus donations — Misuse
of registered status — Cancellation of registration is held to be justified [S. 12AA(3),
133A, 80G(v)]

Allowing the appeal of the Revenue the Court held that the answers given to the
questionnaire by the managing trustee of the assessee-trust showed the extent of misuse
of the status enjoyed by the assessee by virtue of registration under section 12AA of the
Act. These answers also showed that donations were received by cheque out of which
substantial money was ploughed back or returned to the donors in cash. The facts thus
clearly showed that those were bogus donations and that the registration conferred
upon it under sections 12AA and 80G of the Act was completely being misused by the
assessee. An entity which is misusing the status conferred upon it by section 12AA of
the Act is not entitled to retain and enjoy such a status. The authorities were therefore,
right and justified in cancelling the registration under sections 12AA and 80G of the Act.
CIT (E) v. Batanagar Education and Research Trust (2021) 436 ITR 501 / 204 DTR 217/
321 CTR 633 | 282 Taxman 1 (SC)

Editorial : Order of High Court Batanagar Education and Research Trust v. CIT (E)
(2021) 129 Taxman.com 29 (Cal.) (HC), set aside. (ITA NO 116 of 2018 dt 8-10-018),
Order in Batanagar Education and Research Trust v CIT (E) (2017) 59 ITR 81 (SN)
(Kol.) (Trib.) is affirmed.

S. 12AA : Procedure for registration — Trust or institution - Mixed objects — Religious
as well as charitable objects — Refusal of registration was held to be not justified.
[S. 11, 80G(v), 80G(vi)]

Dismissing the appeal of the Revenue the Court held that Section 11 of the Act deals
with the income from the property held for charitable or religious purposes. In Fazlul
Rabbi Pradhan v. State of West Bengal AIR 1962 SC 1722, while dealing with the
expression charitable purpose and religious purpose, the Supreme Court held that for
satisfying the test for charitable purpose, there must always be some element of public
benefit. In Ramchandra Shukla v Shri Mahadeoji AIR 1970 SC 458 the Supreme Court
has held that in Hindu system there is no line of demarcation between religion and
charity is regarded as part of the religion. In CIT v. Barkate Saiflyah Society (1995) 213
ITR 492 (Guj.) (HC) by placing reliance on aforesaid decisions of the Supreme Court,
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the Court held that the words ‘trust for charitable purpose’ would include even trust for
advancement of religion. It may be noted that if the object of the trust is partly religious
and partly charitable, so long as no part of income or corpus is utilized for a purpose,
which is not either charitable or religious, a trust is entitled to exemption under Section
11(1)(a) of the Act and such a trust is entitled for registration under Section 12AA of
the Act.

CIT (E) v. Sri Maramaa Temple Seva Trust (2021) 320 CTR 353 / 200 DTR 282 (Karn.)(HC)

S. 12AA : Procedure for registration — Trust or institution — Educational institution -
Excess of income over expenditure — Registration cannot be denied [S. 2(15)]
Dismissing the appeal of the Revenue the Court held that, mere excess of income over
expenditure by itself was not a reason to hold that assessee-trust was not engaged in
charitable activities and there was no finding that trustees had applied monies of trust
for their personal benefit or for any other purpose other than education.

CIT v. Angels Educational Trust (2021) 282 Taxman 450 / 208 DTR 134 / (2022) 440 ITR
449 (Mad.)(HC)

S. 12AA : Procedure for registration — Trust or institution — Capitalisation fee — Misuse
of funds - Cancellation of registration is held to be valid. [S.11, 12, 12A, 12AA(3),
Art.226]

Dismissing the writ petition the Court held that Commissioner has considered merits
and demerits of case and assigned reason for cancellation of registration. Order of
Commissioner is affirmed. (S]) (WPNo. 7110 of 2008 dt 26-4-2021)

Vellore Institute of Technology v. CIT (2021) 436 ITR 483 / 201 DTR 385 / 320 CTR 799 /
280 Taxman 402 (Mad.)(HC)

S. 12AA : Procedure for registration — Trust or institution - Failure to furnish date
of registration — Instrument of amendment of Bye-Laws with effect from 14-6-2009
submitted subsequently — Rectification and amendments made to the bye-laws of the
society would only operate prospectively — Registration could not be granted with
retrospective effect.

The assesseee filed an application for registration with condonation of delay and sought
registration with retrospective effect being the original date of creation of the assessee-
society by condoning the delay. The Commissioner after taking into consideration the
case of both sides, rejected the case of the assessee. However the Tribunal directed the
Commissioner to grant registration with retrospective effect. On appeal by the Revenue
the Court held that the rectification and amendments made to the bye-laws of the
society would only operate prospectively while granting registration under section 12AA.
CIT v. Young Women’s Christian Association (2021) 432 ITR 397 |/ 202 DTR 169 | 281
Taxman 537 (Mad.)(HC)
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S. 12AA : Procedure for registration — Trust or institution - First application was
pending — Second application was filed - Retrospective registration could not be
granted based on the first application. [Rule, 17A, Form No 10A]

Assessee-trust filed application in Form 10A for grant of registration on 11-3-2009.
Same remained pending, on 28-6-2011 assessee filed another application. Commissioner
granted registration with effect from 1-4-2011. On appeal the Tribunal held that
the assessee is deemed to have abandoned or waived their claim made in the first
application dated 11-3-2009 owing to the fact that they made the second application
dated 28-6-2011, which is a fresh application. On appeal the Court held that since
assessee did not take any steps to dispose of first application from 2009 to 2011 and
similar to first application, second application was also filed in Form 10A in accordance
with rule 17A, second application was a fresh application and not merely a letter in
continuation of first application and, thus, assessee would be deemed to have abandoned
or waived off their claim made in first application. Accordingly Commissioner was
justified in granting registration with effect from 1-4-2011 by taking into consideration
second application and retrospective registration could not be granted in view of first
application. (AY. 2012-13)

Carmel Educational and Charitable Trust v. ITO (2021) 277 Taxman 165 (Mad.)(HC)

S. 12AA : Procedure for registration — Trust or institution — Immovable properties
held by assessee — Neither registered under Indian Registration Act, 1908 nor under
Societies Registration Act — Rejection of application was held to be proper [S. 13(9),
Indian Registration Act, 1908, Indian Trust Act, 1882 S. 5, Societies Registration Act,
1860]

Held that the assessee-society should have been registered under Societies Registration
Act, 1860,especially when immovable properties were held by the society. The
Commissioner (E) further held that section 5 of the Indian Trusts Act, 1882, says that no
trust in relation to immovable property is valid, unless declared by a non-testamentary
instrument in writing signed by the author of the trust or the trustee and registered, or
by the will of the author of the trust or of the trustee. The provisions of the 1882 Act,
though applicable to the private trusts, can be extended to public charitable trusts and
also to societies. The assessee had neither registered under the Indian Registration Act,
1908 nor under the Societies Registration Act. Rejection of exemption was held to be
valid.

Arya Vysya Samajam v. ITO (E) (2021) 92 ITR 13 (SN)(Chennai)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Dismissal of application
without stating any facts — Matter remanded to the CIT (E) to pass an order in
accordance with law.

Held that the assessee in its own interest was to ensure full proper participation and
place all necessary documents before the adjudicating authority. The assessee who seeks
registration cannot be allowed to claim inability to engage counsel, participate in the
proceedings and avoid making available the relevant documents. Without ensuring that
the documents were placed on record the onus placed upon the assessee could not be
said to be properly discharged in law. In the absence of proper compliance before the
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Commissioner (E) on the part of the assessee the Commissioner (E) shall be at liberty to
pass an order on the basis of material available on record. Matter remanded (AY.2017-18)
Sadhna Ashram Trust v. CIT(E) (2021) 92 ITR 49 (SN)(Delhi)(Ttib.)

S. 12AA : Procedure for registration — Trust or institution — Running Dharmarth
Aushadhalaya, Gaushala, Bhandara and carrying out satsang and bhakti lectures —
Charitable activity — Entitled for registration [S. 2(15), 11, 12A]

Held that running Dharmarth Aushadhalaya, Gaushala, Bhandara and carrying out
satsang and bhakti lectures is charitable activity. Entitle for registration. (AY.2017-18)
Shri Baba Balakpuri Dharmarath Aushadhalaya Trust v. CIT(E) (2021) 92 ITR 1(SN)
(Delhi)(Trib.)

S. 12AA : Procedure for registration — Gratuity payment to employees — Matter
remanded for re examination. [S. 2(15), 11]

Held that the Competent Authority has not examined the activities carried out by Trust,
source of funds and how they were distributed to employees. Matter remanded. (AY.
2018-19)

ICRW Group Gratuvity Trust v. CIT (2021) 92 ITR 357 (Delhi)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Order refusing to
registration was set aside

Order refusing registration was remanded to CIT(E) to adjudicate according to law
considering the details, evidence and documents to be filed before him or which may
have been filed before him by the assessee while complying with the principles of
natural justice.

Arare Foundation v. CIT (E) (2021) 90 ITR 45 (SN)(Pune)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Advancement of any other
object of general public utility — Campaign for promotion of trade and commerce —
Activities are not in nature of trade, commerce or business — Entitle for registration.
[S. 2(15), 11, 12A]

Held that section 2(15) defines charitable purpose as including, inter alia, the
advancement of any other object of general public utility. The proviso to this section
provides that the advancement of any other object of general public utility shall not be
charitable purpose if it involves the carrying on of any activity in the nature of trade
and commerce or business etc. subject to certain conditions. The assessee had been set
up to promote and protect the interests of trade and commerce. Thus, it satisfied the
first condition of being in advancement of any other object of general public utility.
Entitle for registration. (AY. 2014-15)

Federation of Trade Association of Pune v. CIT(E) (2021) 90 ITR 79 | 207 DTR 243 | (2022)
192 ITD 138 / 215 TTJ 131 (SN.)(Pune)(Trib.)
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S. 12AA : Procedure for registration — Trust or institution — Fund to promote welfare
and recreational activities of personnel of Delhi Police - Entitle to registration
[S. 2(15)]

Held that the assessee, charitable in its objects and was a body that constituted a section
of the public, and so, the fund founded for the benefit of such section should be treated
as charitable in its objects, attracting the exemption from the exigibility to tax. The
assessee was eligible for registration under section 12A of the Act.

Delhi Police Welfare and Recreational Club Fund v. CIT (E) (2021) 89 ITR 39 (SN)(Delhi)

(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Colleges and hospitals -
cancellation of registration — CBI report — No independent enquiry — Creditworthiness
of donors and genuineness of transaction was established — Cancellation of registration
was quashed [S. 2(15), 12AA(3) 132, 133(6), Madhya Pradesh Societies Registration
Act, 1973, S. 2]

Held that the assessee had supplied all necessary information to prove the identity and
genuineness of the donors and their creditworthiness to give donations to the assessee-
trust which prima facie showed that the donors were not fictitious. Secondly, the donors
were trusts or institutions having sufficient funds to give donations and in reply to the
notices under section 133(6) of the Act they had confirmed having given donations.
Once the funds were received they were utilised for carrying out charitable activities.
The transactions were carried out through banking channels and the genuineness and
creditworthiness of the donations received by the assessee during various years could
not be doubted as a basis for denying the registration under section 12AA of the Act.
Cancellation of registration merely on the basis of CBI report was quashed.

Chirayu Charitable Foundation v. PCIT (2021) 88 ITR 451 (Indore)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Documentary evidence —
Genuineness of activities — Matter remanded. [S. 2(15)]

Held that the assesee had furnished requisite detail and instead of referring all those
documentary evidences, Commissioner (E ) has rejected application. Order of CIT (E)
was set aside to decide in accordance with law.

Bilimora Modh Ganchi Samast Panch v. PCIT (2021) 191 ITD 609 (Surat)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Object and genuineness is
not in doubt - Refusal of registration is not valid.

Held that when the object and genuineness is not in doubt, refusal of registration is
not valid.

Har Nihal Charitable Trust v. CIT (2021) 191 ITD 587 / 90 ITR 191 / 213 TTJ] 266 | 205
DTR 41 (Chd.)(Trib.)
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S. 12AA : Procedure for registration — Trust or institution — Alleged ingenuine
donations from donors — Information from investigation wing — Cancellation was held
to be not valid - Remanded to pass a speaking order after making objective analysis
in accordance with law.

Held that not a single instance was recorded by Commissioner (E) that assessee-
trust was generating any unaccounted cash by any means, which had been allegedly
transferred to donor in lieu of receiving donation. There was no tangible material to
effect that assessee had received ingenuine donation, registration of charitable trust per
se could not be withdrawn and cancelled. Order of cancellation was set aside and issue
was restored back to file of Commissioner (E) to pass a speaking order after making
objective analysis in accordance with law. (AY. 2011-12)

Shree Jainarayan Hariram Goel Charitable Trust v. CIT (2021) 191 ITD 137 (Raipur)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Education — Aryans school
- Approval was examined by Board — Denial of exemption was not justified.
Allowing the appeal the Tribunal held that the assessee was having approval under
Central Board of Secondary Education as well as assessee was complying with Right to
Education Act, 2010 and was also having necessary approval/affiliation from respective
authorities and said permissions had been filed before Board at time of affiliation. Denial
of registration was held to be not justified. If expert body in field of education, i.e.,
CBSE, granted affiliation to an school, then approval/permission which had already been
examined by Board, should not be a subject matter of fresh examination by CIT (E).
Doctor Madan Lal Atri Charitable Trust v. CIT (E) (2021) 191 ITD 190 / 90 ITR 199 | 206
DTR 69 (Agra)(Ttib.)

S. 12AA : Procedure for registration — Trust or institution — Generation of revenue —
Can not be considered as commercial organisation — Matter remanded [S. 12A]
Tribunal held that merely because it was generating huge revenue from year to year
could not be held to be commercial organisation. Matter remanded for de novo
consideration) for de novo consideration.

Maharashtra Ex-Servicemen Corporation Ltd. v. CIT (2021) 190 ITD 119 (Pune)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Construction of chambers
for lawyers — Supervise and regulate for benefit of lawyers community at large -
Denial of registration was held to be not justified [S. 2(15)]

Society was formed by lawyers which work for construction of chambers to its members,
its allotment, besides environment protection viz. growing trees, and that of saving
people from drug addictive disorder, to save and educate girl child and also to spread
legal awareness among general public. On appeal the Tribunal held that society was
working to control, supervise and regulate a profession for benefit of lawyers community
at large and it was clear that primary or dominant purpose of assessee-society was
advancement of object of general public utility within meaning of section 2(15). Denial
of registration was held to be not justified.

Building Committee (Society) Barnala v. CIT (2021) 190 ITD 138 / 89 ITR 1/ 212 TT] 128
/ 202 DTR 121 (Chd.)(Trib.)
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S. 12AA : Procedure for registration — Trust or institution - Failure to examine the
documents filed - Matter remanded.

Tribunal set aside the rejection order of the CIT(E) on the ground that the Commissioner
has failed to examine the genuineness of the documents produced before him.
Panchkuva Cloth Merchant Association v. CIT (2021) 190 ITD 1 (Ahd.)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Application of income
outside India - Rejection of application is held to be not justified [S. 11(1)(c), 12]
Tribunal held that rejection of application for registration was held to be not valid only
on the ground that one of the object was application of income outside India. (AY.
2020-21)

Sarbat The Bhala Gurmat Mission Charitable Trust v. CIT (2021) 189 ITD 353 (Chd.)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Registration was directed to
be granted from assessment year following financial year in which application seeking
registration was made [S. 11, 12]

Tribunal directed the CIT (E) to grant registration under section 12AA from assessment
year following financial year in which application seeking registration was made
Effective from assessment year 2020-21, instead of assessment year 2021-22.

Ess Kay Foundation v. CIT (2021) 188 ITD 903 / 210 TT] 899 (Jaipur)(Ttib.)

S. 12AA : Procedure for registration — Trust or institution — Surplus fund invested in
fixed deposit — Registration cannot be denied on the ground that some of the objects
were religious [S. 2(15), 11]

Tribunal held that registration cannot be denied on the ground that some of the objects
were religious.

Brahman Sabha Karveer v. CIT (2021) 188 ITD 474 / 212 TTJ 1001 / 204 DTR 241 (Pune)

(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Cancellation merely
on ground that cut-off specified in the proviso to section 2(15) has exceeded in a
particular year held as not sustainable [S. (2(15), 12AA(3)]

Assessee trust was granted registration w.e.f. 01.04.2002, and was carrying on its
activities in accordance with its objectives and genuineness was also not disputed. The
registration was cancelled on ground that cut-off specified in the proviso to section 2(15)
has exceeded specified limit in year under consideration. Tribunal held that, there was
no case for cancellation of registration based on circular no 21 of 2016, and restored
the registration on grounds that, as per the circular, it is not mandatory to cancel the
registration already granted u/s 12AA, and further that the A.O was not barred from
examining the benefits of exemption claimed/s 11 and 12 in terms of S. 13(8) or 2(15)
of the Act.

Visakhapanam Port Trust v. CIT (2021) 87 ITR 27 (SN) (Vishakha)(Trib.)
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S. 12AA : Procedure for registration — Trust or institution — Accumulation of income
— Applied more than 85 per cent of total income towards charitable purposes -
Registration granted by Commissioner validly in operation — Form filed requesting for
carry forward of amount for utilization in subsequent years — Entitled to exemption.
[S.11, 12]

In the return of income the assessee claimed profit (surplus) as exempt under the
provisions of sections 11 and 12 of the Income-tax Act, 1961. The AO examined the
activity of the assessee and concluded that its activities were in the nature of trade,
commerce or business in view of the dominant activity of acquisition and sale of
immovable properties, that they were being carried out with the motive for profit and
thus the assessee was not entitled for exemption u/s. 11 of the Act. He, accordingly,
assessed the surplus as income from business. Further, observed that certain amount
received for infrastructure fund was directly credited to a separate account of fund,
without crediting towards income of the assessee. Therefore, the said amount added
to the total income. The AO further made an addition by way of disallowance for
depreciation. Tribunal held that (i) the activity of authority of developing of land was
charitable in nature and eligible for registration u/s.12AA. The claim of the assessee for
exemption u/s. 11 in order and observed that the assessee had applied more than 85
per cent. of the total income towards charitable purposes. The registration granted by
the Commissioner u/s.12AA of the Act was validly in operation in the relevant year and
thus, the assessee was entitled to exemption u/s.11 subject to fulfilling the conditions
contained therein. The assessee had produced the prescribed form as laid down in the
Rules, with the request for carry forward of the amount for utilization in subsequent
years and, thus, had fulfilled the requirement as prescribed in Explanation 1 to section
11 of the Act. Assessee entitled to claimed exemptions. (AY. 2014-15)

Dy. CIT v. Aligarh Development Authority (2021) 87 ITR 82 (SN)(Delhi)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Functioning from Temple
premises — Matter remanded — Time limit for passing order granting approval — Period
of six months to be calculated from end of month in which application received -
Order with in limitation period [S. 2(15), 80G, R. 11AA]

Tribunal held that the assessee-trust had moved its application on August 1, 2019
and therefore, the limitation period had to be counted from the end of the month in
which the application was filed and the period expired on February 28, 2020. Since
the order was passed on February 19, 2020, it was passed within the limitation period.
Tribunal also held that the assessee was operating out of the premises of a temple and
it was necessary to determine whether the activities of running the temple were for
the benefit of a particular religious community or the public at large and the quantum
of expenditure which had been incurred in respect of such activities and whether the
provisions of sub-section (5B) of section 80G were violated in the instant case. It was
essential to examine the exact nature of the activities undertaken by the assessee-trust.
The matter was to be remanded for the purposes of examining the activities of the
assessee including the activities in relation to the temple and deciding the matter afresh
in accordance with law.

Bgsal CF Try v. CIT(E) (2021) 85 ITR 51 ((SN)(Jaipur)(Ttib.)
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S. 12AA : Procedure for registration — Trust or institution — Non-payment of taxes not
a criteria for denial of registration - Registration is directed to be granted.[S. 11(1)
(d), 12A, 139(4A)]

Tribunal held that registration under section 12AA could not be denied for non-payment
of taxes on the income. While granting registration, the only issue to be examined
by the Commissioner (E) was whether the trust was for a charitable purpose or not.
The Department had not disputed the objects of the trust or genuineness of activities
conducted by the assessee-trust nor disputed the charitable nature of the activities
conducted by the assessee-trust. All the requirements of registration under section
12AA of the Act having been satisfied by the assessee-trust, the Department was to
grant registration under section 12AA of the Act to the assessee-trust. Whether taxes
were due to be paid on any income received had to be looked into only at the time of
assessment proceedings. It was open to the Assessing Officer to decide the issue at the
time of assessment proceedings.

Lad Shakhiva Wani Samaj Kalyan v. CIT(E) (2021) 85 ITR 57 (SN)(Pune)(Ttib.)
Shikshan Prasarak Mandal v. CIT(E) (2021) 85 ITR 57 (SN)(Pune)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Object to develop training
and research centre to facilitate skill development to entire chain of work force
engaged at various levels in garment and textile industry — Entitle for registration [S.
2(15), 11, Companies Act, 2013, S. 8]

Assessee incorporated under provisions of section 8 of Companies Act, 2013, was
established with main object to develop training and research centre to facilitate skill
development to entire chain of work force engaged at various levels in garment and
textile industry. It had filed an application seeking registration under section 12AA of
the Act. CIT (E) held that assessee’s objects had elements of commercial/business nature
activities, thus, proviso of section 2(15) would apply, and, accordingly, he rejected
assessee’s application for registration. On appeal the Tribunal held that objects were not
for private or personal interest of members but same were to promote garment industry
in general. The assessee by virtue of being incorporated under section 8 of Companies
Act, 2013, had committed to have activities for promotion of its objects and intended
to apply its profits or income in promoting its objects and prohibited payment of any
dividends to its members. Registration was granted.

Gear Training and Research Foundation v. CIT (E) (2021) 92 ITR 28 (SN) / (2022) 192 ITD
655/ 216 TTJ 456 (Jaipur)(Trib.)

S. 12AA : Procedure for registration — Trust or institution — Providing ambulances -
Primary and dominant object is to provide medical relief to poor and needy people
— Entitled to registration [S. 2(15), 11(4A)]

Tribunal held that primary and dominant object is to provide medical relief to poor and
needy people. Recovering certain nominal fees to meet its operational and administrative
expenses will not disqualify it from being involved in carrying on charitable activities.
Entitled to registration.

Mahaveer Charitable Society v. CIT (2021) 214 TT] 327 | 63 CCH 379 /(2022) 209 DTR
153 (Jodhpur)(Trib.)

88



Procedure for registration S. 12AA

S. 12AA : Procedure for registration - Trust or institution — Directed to decide
application afresh, after verifying whether objectives of assessee trust were charitable
in nature and whether activities carried out were genuine during year for which
registration was sought — Matter remanded.[S. 2(15), 11]

The Tribunal set aside the order of CIT(E), refusal of registration with the observation
to verify that whether the objectives of the assessee trust are charitable in nature and
activities carried out are genuine during the year for which the registration is sought for
by the assessee society in the light of evidences prima facie relevant, for the year under
consideration for the purpose of grant of registration. Matter remanded.

Baba Banda Bahadur Memorial and Educational Society v. CIT (E) (2021) 213 TT]
10(UR)/ (2022) 192 ITD 333/ (Amritsar)(Trib.)

S. 12AA : Procedure for registration — Trust or Institution - Deemed registration
— Assessee who obtains registration during the pendency of appeal is entitled for
exemption claimed under section 11 of the Act [S. 11, 12A(2), 13]

Tribunal held that the assessee’s case is covered under “deemed registration”. Further,
the first proviso to section 12A(2) of the Act (providing that once registration is
granted in a subsequent year, the benefit of the same has to be applied in the earlier
assessment years for which assessment proceedings are pending before the AO unless
the registration granted earlier is cancelled or refused for specific reasons.) was brought
in the statute retrospectively with a view not to affect genuine charitable trusts and
societies carrying on genuine charitable objects in the earlier years and substantive
conditions stipulated in section 11 to 13 have been duly fulfilled by the said trust.
Tribunal held that an appeal is continuation of original proceedings and even otherwise
the powers of CIT(A) are co-terminus with that of the AO and accordingly following
the principle of purposive interpretation of statues, an assessment proceeding which is
pending in appeal before the appellate authority should be deemed to be ‘assessment
proceedings pending before the assessing officer’. Tribunal also held that by not taking
cognizance of the intention to amend section 12A of the Act and not failing to adopt a
liberal view, the 1d. CIT(A) has defeated the very purpose of the amendment to section
12A of the Act. (AY. 2008-09, 2011-12)

Prem Prakash Mandal Sewa Trust v. ITO(E) (2021) 213 TT] 129 | (2022) 192 ITD 109 /
204 DTR 425 (Raipur)(Ttib.)

S. 12AA : Procedure for registration — Trust or institution - Effective date of
registration — Application was made on 4 th February, 2020 — Exemption is eligible
from 1 st April, 2020 i.e. Assessment year 2020-21 and not from the assessment year
2021-22 [S. 11, 12, 80G(5)(vi)]

The assessee trust made an application for registration on 4 th February, 2020. The
affidavit was filed explain the objects of the Trust on 11 th September 2020. CIT( E)
granted exemption from the Assessment year 2021-22. On appeal the Tribunal held
that the assessee is eligible for exemption from the assessment year 2020- 21 instead of
Assessment year 2021 -22. CIT (E) is also directed to grant registration under section
80G(5) (vi) effective from assessment year 2020-21 instead of assessment year 2021-22.
Ess Kay Foundation v. CIT (2021) 199 DTR 225 (Jaipur)(Trib.)
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S. 12AA : Procedure for registration — Trust or institution - Effective date of
registration — Application was made on 4th February, 2020 — Exemption is eligible
from 1st April, 2020 i.e. Assessment year 2020-21 and not from the assessment year
2021-22 [S. 11, 12, 80G(5)(vi)]

The assessee trust made an application for registration on 4th February, 2020. The
affidavit was filed explain the objects of the Trust on 11th September 2020. CIT(E)
granted exemption from the Assessment year 2021-22. On appeal the Tribunal held
that the assessee is eligible for exemption from the assessment year 2020-21 instead
of Assessment year 2021-22. CIT(E) is also directed to grant registration under section
80G(5) (vi) effective from assessment year 2020-21 instead of assessment year 2021-22.
Ess Kay Foundation v. CIT (2021) 199 DTR 225 (Jaipur)(Trib.)

S. 12AB: Procedure for fresh registration — Charitable Trust - Show cause notice for
cancellation of registration — New procedure with effect from 1-4-2021 - Application
on 4-5-2021 — Show cause notice dated 10-8-2021 - Lack of jurisdiction — Writ
is maintainable - Show cause notice was kept in abeyance till order passed on
application as per new procedure. [S. 12A, Art, 226]

On writ against the show cause notice for cancellation of registration the Court held that
the application of assessee had to be first looked into and should be disposed of by the
Principal Commissioner or the Commissioner as the case may be under section 12AB
for granting registration in writing to the trust or institution concerned for a period of
five years. Once such registration is granted for five years under the new regime, it
was open to the Department to invoke sub-section (4) or (5) of section 12AB, to verify
whether any contravention or violation was noticed from the trust, and cancellation of
registration can very well be taken as per the procedure established under section 12AB.
Hence the notice dated August 10, 2021 issued under section 12AA(3) of the Act, could
not be proceeded further and it could be kept in abeyance for the time being, till an
order was passed by the Principal Commissioner or the Commissioner as the case may
be on the application of the assessee dated May 4, 2021 under section 12AB(1)(a) of the
Act and once such an order was passed granting such registration for anot