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From the  
Editor-in-Chief

An appeal to all tax professionals to  
help the people of Jammu and Kashmir  

to rebuild the crown of India

Whenever our country has faced any calamity or emergency, tax 
professionals have played a very proactive role. After the Kargil war, to help 
the war widows, the Federation came out with a publication titled “Taxation 
of non-residents”. It was released by the former Chief Justice of India 
Hon'ble Justice Mr. Y. K. Sabharwal, then as Chief Justice of the Bombay 
High Court. After the announcement that the surplus of the proceeds of the 
publication would be donated to the war widows of Kargil War heroes, the 
Hon'ble Chief Justice was the first person to purchase the publication. Due to 
the active support of tax professionals, the Federation collected a substantial 
sum which was then handed over to the Army officials at a seminar in Delhi. 

Similarly, when there was calamity at Orissa, the Federation collected 
moneys from its members throughout India and through their members from 
Odisha they distributed cloth and food materials to the affected people of 
Odisha. After the Gujarat earthquake, the Bombay Chartered Accountants 
Society and the Chamber of Tax Consultants of Mumbai took up a project 
of building a schools at Gujarat. It is a matter of great pride that the said 
schools are functioning very satisfactorily. It is also worth appreciating that 
to help the people affected by the tsunami devastation, the Japan Federation 
of Tax Consultants, under the leadership of Mr. Kinjiro Mori contributed 
an amount of ` 5 lakhs to Kamala Foundation which is an Indian charitable 
trust.

Unfortunately, our country is faced with yet another calamity in the form 
of recent floods in Jammu and Kashmir. In order to urgently facilitate the 
provision of emergency services to the flood-affected people, I urge all tax 
professionals to contribute to various agencies and funds including the Prime 
Minister’s Relief Fund. Even a small contribution from each one of us would 
definitely help restore the crown of India to its glory.
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From the Editor-in-Chief

“We ourselves feel that what we are doing is just a drop in the ocean. But the ocean 
would be less because of that missing drop.”

— Mother Teresa

While the contribution as above would provide the desired urgent relief, 
we tax professionals under the aegis of the Federation can contemplate of 
creating a fund which could be utilised for educating deserving students who 
cannot continue or pursue studies due to lack of means.

Considering the number of members of the Federation, I think collecting a 
sum of ` 1 crore by way of voluntary contributions from all members should 
not be a problem. An option to contribute to such fund may be provided 
at the time of payment of Conferences and seminars of the Federation. 
Achieving this would become further easy if other professional bodies and 
associations also come together for the cause. The sum so collected can 
in turn be utilised for constructing a school or for providing scholarship 
to deserving students of Jammu and Kashmir by directly involving our 
members residing in Jammu and Kashmir.

One advantage of professional associations over individuals  
coming forward for this cause would be to ensure continued dedication for 
the cause.

I hope that this thought will be given due consideration at the National 
Executive meeting of the Federation and at the Managing Committee meeting 
of other Associations. Members can also send their suggestions on how we 
can help the people of Jammu and Kashmir, both in the short-term and in the 
long run. Timely action of the Central Government and State Government 
deserves appreciation. 

Dr. K. Shivaram
Editor-in-Chief

2
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From the Editor-in-Chief

President's Message

First Global Symposium on Governance

My Beloved Members,

At the outset I would like to share with you a new move that the Government is organising first-ever 
International symposium next month in Delhi in collaboration with the United Nation Development 
Programme where 25 countries will be sending in their representatives to share Global best practices 
on Governance with Indian officials. Cabinet Secretary Ajit Seth and Minister of State Jitendra Singh 
will attend the symposium to be held on October 7-8. This is a feather in the cap of our country.

The CBDT vide Circular dated 2-9-2014 issued strict instructions to Income Tax Department officers 
asking them not to keep taxpayers waiting in their offices for getting their work done as such action 
bring great “embarrassment” to the Government. CBDT, the Apex policy making body of the I-T 
Dept. issued the fresh directive after it recently got a number of complaints from taxpayers and 
others in this regard.

We, in this connection, express our great regret that the monitoring of the complaints of taxpayers 
by the CBDT is always quite lax and issuing such instructions periodically serves no purpose. The 
glaring example is of non grant of refunds and / or withholding the same though due to taxpayer, 
till date, on account of TDS deductions and its mismatch at the CPC Bangalore, despite the fact 
that it has to show sorry face before the Delhi High Court in a landmark case Court On Its Own 
Motion v. CIT and AIFTP v. UOI (2013) 352 ITR 273 (Del). After this judgment, CBDT gave clear-
cut instructions to all the officers down below for speedy disposal of refunds, but unfortunately its 
implementation has been tardy till date.

Now, I share with you some good news. As per PTI report, Law Commission of 
India recommends repeal of 72 archaic laws. As we know, the Govt. has already taken a 
decision to bring a fresh Bill in Parliament to repeal archaic laws. It is in this context, the 
Law Commission recommended revoking 72 obsolete statutes, saying there is an urgent 
need to ensure that the legal structures are responsive to challenges of changing times. One 
such example it gave was of – Bengal District Act of 1836. The Commission further said  
it will study 261 more statutes with a view to providing a firm recommendation in that behalf.

The Election Commission of India has announced the common date viz.  
15th October, 2014 for State Assembly Election of Haryana and Maharashtra. I therefore request to 
our members residing in the said two States, do vote for the Government of your choice!

With best wishes and regards,

J.D. Nankani 
National President
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Duties and Responsibilities of Independent Directors ...

Proviso as a distinct and new provision –
Unusual, but not Invalid

CA. Ishaan V. Patkar

A proviso as, a legislative device, has been around 
for quite long. One can find old cases dealing with 
the effect and true purport of a proviso. Indeed the 
celebrated English work – “Bennion on Statutory 
Interpretation” –informs us of a judgment reported 
in 1840 which said precisely the same thing even 
then: the proviso is an ancient verbal formula.1 
Ordinarily, a proviso is naturally read with the 
provision to which it is appended to understand the 
true intent and purport of the provision as a whole. 
The legislature may enact a provision and then 
append a proviso to it saying that the provision may 
or may not to apply to certain cases. It may restrict 
the benefit or the rigour of the main provision to 
certain cases. This is the natural function of the 
proviso. However, in some cases a proviso may 
constitute a separate enactment in itself. The general 
statement of law has been laid down well by the 
Hon’ble Supreme Court in Sundaram Pillai vs. 
Pattabiraman:2

We need not multiply authorities after authorities 
on this point because the legal position seems to be 
clearly and manifestly well established. To sum up, 
a proviso may serve four different purposes:

1)  Qualifying or excepting certain provisions 
from the main enactment;

2)  It may entirely change the very concept of the 
intendment of the enactment by insisting on 
certain mandatory conditions to be fulfilled in 
order to make the enactment workable;

3)  it may be so embedded in the Act itself as 
to become an integral part of the enactment 
and thus acquire the tenor and colour of the 

substantive enactment itself; and

4)  it may be used merely to act as an optional 
addenda to the enactment with the sole 
object of explaining the real intendment of the 
statutory provision.

This unusual treatment of a proviso is not new in 
law. Indeed many cases exist in which a proviso was 
held to be an independent provision. In a 1909 case, 
the House of Lords had an occasion to consider 
such a proviso in the case of Rhonda Urban Council 
vs. Taff Vale Rly.3 Lord Loreburn L.C. observed as 
follows:

 "But it is also true that the latter half of it, 
though in form a proviso, is in substance a 
fresh enactment, adding to and not merely 
qualifying that which goes before."

Whether a proviso is to be treated as an 
independent enactment or not is not a matter left to 
the whims of the interpreter. It is a question – as in 
all cases of interpretation – of what the legislature 
intended. If the legislature intended the proviso 
to operate as an independent provision, it will be 
so construed. If the legislature did not intend it 
so, it will not be. Of course, if the intention of the 
legislature is writ large on the face of the statute, 
such nice questions of interpretation would never 
arise. In all those cases where this is not so, the 
intention is to be gathered from the scheme of the 
legislation and all other aids admissible in making 
out such construction.

In Commissioner of Stamp Duties (N.S.W.) vs. Atwill4  
the Privy Council was called upon to consider 

1 Re Baines (1840) 12 Ad & El 210 – quoted on page 723 of the Fifth Edition of “Bennion on Statutory Interpretation” 
2 (1985) 1 SCC 591
3 [1909] AC 253
4 (1973) 1 All ER 576 PC
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Section 102(2)(a) of the Stamp Duties Act, 1920 
which is extracted hereinbelow:

“102. For the purposes of the assessment and 
payment of death duty but subject as hereinafter 
provided, the estate of a deceased person shall be 
deemed to include and consist of the following 
classes of property –

. . .

(2)(a) All property which the deceased has disposed 
of . . . by a settlement containing any trust in respect 
of that property to take effect after his death. . .

Provided that the property deemed to be included 
in the estate of the deceased shall be the property 
which at the time of his death is subject to such 
trust.”

Atwill had created a trust fund for benefit of his 
wife and family. The trust was to take effect after 
Atwill’s death. £200 were settled by At will on 
the trusts during his lifetime. On the day of the 
settlement itself, the trustees purchased 20 shares 
of a certain company owned by the family from 
Atwill’s wife. The shares themselves were never 
Atwill’s property nor were part of his actual estate. 
The value of the shares at the time of Atwill’s death 
was $276,458. The Commissioner of Stamp Duties 
sought to include this value of $276,458 in the 
assessment of the dutiable estate.

Atwill’s executor’s contended that only £200 were 
disposed of by Atwill and that even this sum of 
£200 cannot be assessed since it was expended in the 
purchase of shares before Atwill’s death. The shares 
themselves were never disposed of by Atwill and 
hence cannot be assessed as a part of his dutiable 
estate. Commissioner said that the shares were 
subject to the trust and hence should be included in 
the assessment.5

In short, Atwill’s executors’ contention was that 
the correct reading of Section 102(2)(a) as a whole 
was that the property should have been disposed 
of by the settlor under a trust to take effect after his 

death [First part of Section 102(2)(a)] and that the 
proviso operated to limit the assessment only to 
such property which continues to be subject to the 
trust. The Commissioner’s contention was that the 
proviso operated independently and deemed such 
property as was not disposed of actually but subject 
to the trust at the time of death as the part of the 
notional estate to be assessed to Stamp duty.

The Privy Council upheld the Commissioner’s view. 
The Board observed that in a strict sense, the use 
of the words “provided that” can be disregarded 
as inapt and the words “and” or “in which case” 
would have been more appropriate. If such 
construction as advanced by Atwill’s executors is 
accepted, it would lead to large-scale evasion since 
similar arrangement can be entered into to defeat 
the assessment of duty. That, it was held, could not 
have been what the legislature intended.

In Debaki Debi,6 section 12(6) of the Orissa Sales Tax 
Act, 1947 was under consideration. The provision 
read as follows:

 (6) Any assessment made under this section 
shall be without prejudice to any prosecution 
instituted for an offence under this Act:

 Provided that when the Collector has 
imposed a penalty in addition to the amount 
assessed under this section, no further 
proceedings either revenue or criminal shall 
be taken against the dealer.

 Provided further that no order assessing the 
amount of tax due from a dealer in respect of 
any period shall be passed later than thirty-
six months from the expiry of such period.

Section 23(3) dealt with orders of revision by the 
Commissioner. In this case, the Commissioner had 
exercised this power of revision after 36 months. 
No limitation was provided for under the sections 
dealing with such revision. One of the questions 
was whether the second proviso to Section 12(6) 
applied to such orders of revision. One of the points 
raised was that Section 12 deals only with orders of 

5 The facts can be understood better from the judgment of the High Court of Australia which was under appeal to the Privy 
 Council. The High Court of Australia judgment is reported at (1971) 125 CLR 203
6 AIR 1964 SC 1413 / State of Orissa vs. Debaki Debi (1964) 15 STC 153 (SC) / CST, Mumbai vs. Lucas India Services Ltd. (2012) 
 50 VST 106 (Bom.)

Proviso as a distinct and new provision – Unusual, but not Invalid
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assessment and not with orders of revision which 
are covered by Section 23. On this construction, 
Sarkar J., held that second proviso will also be 
restricted to orders of assessment under Section 
12 and will not cover section 23 revision orders. 
However, Das Gupta J. (for the majority) held that 
the second proviso really has no connection with 
the main part and the first proviso which deals 
with prosecution whereas the second proviso deals 
with a completely different subject matter. He held 
the second proviso as intended to apply not only to 
orders of assessment under the seven sub-clauses 
of Section 12 itself, but to travel beyond and take 
within its fold the orders of revision under Section 
23. He further added that if it is said that the second 
proviso cannot travel beyond orders under any 
of the seven sub-clauses of Section 12, an order of 
revision as an order for ‘assessing the tax due’ will 
fall within the scope of Section 12 as Section 23 itself 
does not clothe the appellate or revising authority 
with any independent powers for assessing the 
tax due independent of the powers under Section 
12. The assessing authority will have to proceed 
under Section 12 to pass a fresh order of assessment 
after the Commissioner has exercised his power of 
revision and set aside the original assessment.

At times, legislative history may be of some help 
to the interpreter. In P. Krishna Warriar,7 Section 
4(3)(i) of the Income Tax Act, 1922 was under 
consideration. Earlier, the proviso was part of 
Section 4(3) in the form of clause (i-a). The Lahore 
High Court8 had then ruled that the then clause 
(i-a) did not narrow down the scope of clause (i). 
If it was so intended, then clause (i-a) would have 
been better placed as a proviso to clause (i) and not 
as a separate clause. The Supreme Court observed 
that this may have been the reason for the 1953 
Amending Act to delete the clause (i-a) and place 
it as a proviso to clause (i). However, the Court still 
held that the proviso was a separate enactment. It 
said that it is true that the natural presumption is 
that but for the proviso, the main enactment would 

cover the subject-matter of the proviso. However, 
where the clear language of the main enactment 
as well as the proviso establish that they deal with 
separate subject matters, then the proviso may be 
construed as a separate enactment.

Therefore, it was held that the main enactment 
covers a business held in trust (being well-settled 
that business is property) whether wholly or partly 
for religious or charitable purposes. The proviso was 
held to cover the case of a business not held in trust 
but carried on on behalf of charitable or religious 
institutions. A very crude simplification of this rule 
of construction used by the Supreme Court may be 
this – If the general rule is that in the absence of the 
proviso, its subject-matter would have been covered 
by the main enactment, then delete the proviso and 
see if the subject-matter is getting covered by the 
main enactment. If the main enactment cannot cover 
the subject-matter of such deleted proviso, then the 
proviso is really a separate enactment.

In Ishavarlal Thakorelal Almaula v. Motibhai Nagjibhai,9 
the clumsiness of the draftsman came under 
criticism from the Court when dealing with a 
proviso which was ‘out-of place’ in context of the 
main enactment to which it was appended. Bennion 
sees such provisos as a result of disorganized 
composition.10 Perhaps such situations may not 
always be due to the clumsiness of the draftsman, 
but may be a result of the complex legislative 
process of amendments - as was concluded by the 
United States Supreme Court in Georgia Railroad & 
Banking Co. v. James M. Smith:11

The difficulty attending the construction of the 
clause following this one arises from the doubt 
attached to the meaning of the term "provided." The 
general purpose of a proviso, as is well known, is 
to except the clause covered by it from the general 
provisions of a statute, or from some provisions of 
it, or to qualify the operation of the statute in some 
particular. But it is often used in other senses. It is a 
common practice in legislative proceedings, on the 

7 AIR 1965 SC 59 
8 Charitable Gadodia Swadeshi Stores v. Commissioner of Income-tax, Punjab
6 AIR 1964 SC 1413 / State of Orissa v. Debaki Debi (1964) 15 STC 153 (SC) / CST, Mumbai v. Lucas India Services Ltd.  
 (2012) 50 VST 106 (Bom.)
9 AIR 1966 SC 459  
10 Pg. 725 of the Fifth Edition of Bennion on Statutory Interpretation
11 128 US 174
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consideration of bills, for parties desirous of securing 
amendments to them to precede their proposed 
amendments with the term "provided," so as to 
declare that notwithstanding existing provisions, 
the one thus expressed is to prevail, thus having 
no greater signification than would be attached to 
the conjunction "but" or "and" in the same place, 
and simply serving to separate or distinguish 
the different paragraphs or sentences. Several 
illustrations are given by counsel of the use of the 
term in this sense, showing, in such cases, where an 
amendment has been made, though the provision 
following often has no relation to what precedes it.

In Leela Jain,12 a provision in a Rajasthan Act was 
under consideration. The main enactment gave 
finality to orders of the Commissioner, but the 
proviso gave the State Government powers to call 
for records and revise such orders suo motu or on 
application. The proviso was held to constitute an 
alternative remedy which was wider than the main 
enactment and the foregoing sections.

Even though a proviso is construed as a separate 
enactment, it is useful in construing the main 
enactment. In R. S. Jhaver,13 the main enactment 
provided for inspection of offices, godowns etc. The 
proviso provided for search of residential premises 
if a search warrant is issued in that respect. The 
Court held that the power of inspection in the 
main enactment included the power to enter and 
search offices etc. The Court construed the proviso 
as an independent enactment which provides for 
the power to search residential premises which is 
not expressly provided for by the main enactment. 
However, it observed further that the proviso 
supports the conclusion that the power of inspection 
in the main enactment includes the power of search 
since the proviso said that all searches under that 
sub-section shall be in accordance with Code of 
Criminal Procedure.

Furthermore, a proviso in the Constitution is also 
capable of conferring a fundamental right. In 
Dattatraya Govindrao Mahajan14 the Court held that 

the second proviso to Article 31A(1) went beyond 
that Article and conferred a fundamental right 
on the subject. Article 31A merely saved laws 
from being declared void for being inconsistent 
with Articles 14, 19 and 31. The second proviso 
to clause (1) to Article 31A stated that the State 
could not compulsorily acquire or requisition land 
unless the law authorizing the action provided 
for compensation at market value of the land. 
The Court held that the second proviso was 
an independent enactment which created and 
conferred a distinct fundamental right on the subject 
on one hand while restricting the State’s legislative 
competence on the other.

In Shah Bhojraj Kuverji Oil Mills v. Subhash Chandra 
Yograj Sinha,15 the Consitution Bench held that 
savings clauses are known to be as incorporated as 
a proviso to a repealing enactment. In such a case, 
it is incorrect to fetter the proviso’s operation by the 
repealing enactment. The proviso in that case saved 
all pending suits and proceedings as also enacted 
that the same are to be transferred to the Courts 
designated under the new enactment and provisions 
of the new enactment to apply to such suits and 
proceedings. In the absence of this special saving, 
Section 7 of the Bombay General Clauses Act would 
have operated to save the suits and proceedings, but 
the same would have continued under the old Act 
as if it was not repealed.

In the end, all that can be said about the subject is 
that it is the intention of the legislature that has to 
be seen. There are and there will be borderline cases 
where gathering this intention becomes difficult and 
hence the opinion of the Court itself may be divided 
as to what is the effect of the proviso. Debaki Devi16 is 
the best example of this. The subject of provisos as a 
separate enactment make the task of interpretation 
all the more difficult. It is true that understanding 
Parliament or any legislature is difficult many-a-
times. However understanding its use of legislative 
devices is much more difficult sometimes.

2

12 AIR 1965 SC 1296
13 AIR 1968 SC 59
14 AIR 1977 SC 915
15 AIR 1961 SC 1596  
16 AIR 1964 SC 1413
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Contribution of land to Joint  
Venture – Taxability

CA. Deepa Khare

1. Introduction
In real estate world, Joint Venture is a common 
mode by which a land is commercially exploited. 
Though the concept of Joint Venture is old, 
the agreements are getting more complex with 
changing times. The taxation laws also have 
undergone significant changes as new provisions 
have been introduced with the purpose of 
ensuring proper levy and collection of taxes in 
real estate transactions. Though Joint Venture 
agreements are drafted or executed keeping 
in mind the commercial aspects, the taxation 
angle in such arrangements also derives lot 
of importance in terms of planning. The moot 
question that is often posed is about the taxability 
on contribution of land in a joint venture. An 
attempt is therefore made in this article to analyse 
the tax implications on contribution of land to 
joint venture.

2. Though the nature of agreements of joint 
venture may vary from case to case, the crucial 
aspects of the agreements that weigh our mind 
are as under–

a. The land is contributed with the purpose 
of commercially exploiting the same jointly 
with others. The foremost effect is that the 
land is committed for the specific project.

b. The rights in land are not transferred to the 
joint venture and remain with the owner. 
It is only for the purpose of development 
of the land, the joint venture agreement is 
executed.

c. No partnership is created nor any principal 
of agency applies.

d. The other member in the joint venture is 
given rights of development of land and 
possession of land is also parted with. 
He would contribute the construction 
expenditure.

e. The consideration is receivable in the 
form of constructed units or some fixed 
percentage in the sale price or both.

f. At the time of agreement, certain amount is 
received by the owner as a deposit which 
become non-fundable at a fixed stage of 
completion of the project.

g. Irrevocable power of attorney is given in 
favour of the developer.

h. The developer is given right to sell the 
constructed units to the prospective buyer.

Let us discuss the taxability keeping in mind the 
above highlights of the joint venture agreements.

3. Nature of agreements:
Agreements that are executed are titled as 
Joint Venture Agreement or Joint development 
Agreement etc. The exact nature of transaction or 
agreement needs to be ascertained. One cannot 
be guided by the title used for the agreement. 
The ascertainment of the actual nature and 
substance of the transaction is the first step for 
determining the taxability of the transaction. The 
expressions ‘Joint Venture’ or ‘Joint Development’ 
are not found or defined in the Income tax Act. 
The scheme of the Act is therefore to be applied 
depending on the nature of the transaction. The 
broad categories of the transaction that can be 
made are as under–

DIRECT TAXES
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a. Agreement to sale: This agreement is  
meant for sale of land. The land is  
agreed to be transferred for a stated 
consideration.

b. Development Agreement: It is an 
agreement for development of land. There 
is no transfer of any right in land to the 
developer. The consideration is paid 
for allowing the development of land. 
The owner does not share any risk nor 
participate in the work of development. 
The understanding between the parties is 
that the developer would develop at his 
cost and sell the constructed units. The land 
Owner will eventually transfer his right 
in land in favour of the purchasers of the 
constructed units. Though the consideration 
includes price for rights in land, the rights 
are not transferred till the possession of 
completed constructed units are handed 
over to the purchasers.

c. Joint Development Agreement: As the 
name suggests, the agreement suggests 
some association between the parties 
i.e. land owner and developer, for the 
purpose of construction. The members of 
the joint venture agreement are coming 
together for construction purpose. 
The extent of association in terms of 
the activities, responsibilities or duties 
may differ from case to case. In a given 
case, both the parties i.e. land owner 
and developer may have participation 
in the entire development process or 
the land owner may have limited role 
and the developer may carry out the 
development work. Recently, we come 
across agreements which are mainly 
titled as ‘Joint Development Agreement’ 
in which the land owner and developer 
enters into agreement. The land owner gets 
consideration in the form of constructed 
units or in some cases the consideration 
is given in the form of fixed percentage in 

the sale price when the constructed units 
are sold to the buyers. Though in many 
cases some amount is initially paid to the 
land owner, the nature and character is 
decided to be in the nature of deposit and 
not consideration. The Deposit would be 
converted into receipt of consideration only 
when the flats are sold. This agreement is to 
be carefully appreciated. It may not involve 
any participation of the land owner into the 
development work but indirectly, the land 
owner is sharing the risk of the project to 
a certain extent. As against the agreement 
for sale of land or even a development 
agreement, the risk of the land owner in 
such types of agreements is higher. In such 
agreements, it is made expressly clear in 
the agreements that the agreements are 
on principal to principle basis implying 
that the roles of both the parties to the 
agreements are defined and distinct. There 
is no sharing of any responsibility and 
the project price is therefore bifurcated 
into the consideration for sale of land 
and consideration for construction. The 
arrangement implies that there is no joint 
effort for carrying out work and further 
for earning profit jointly. Such type of 
agreements may not fall strictly under 
the category of joint venture agreement. 
The implications under the Income tax 
Act in determining the taxable entity may 
be different. The income may be taxed 
individually and not as Association of 
Persons. The question about taxable 
entity whether AOP or individually is not 
discussed for it is a subjective question 
depending on the construction of the 
agreement and it may require a detailed 
deliberation separately. The scope of this 
article being different is not considered for 
discussion. Where the intention of parties 
in the agreement is found to be of having 
association, the income may be taxed as 
Association of Persons.
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4. Land held as Capital asset:
4.1  The discussion would initiate with broadly 
deciding the character of land in the hands of the 
land owner. If the land is held as capital asset 
by the owner, who seeks to contribute the same 
to the joint venture agreement, the provisions 
relating to the capital gains would be relevant. 
Section 45 creates a charge on transfer of capital 
asset. The definition of transfer is provided in 
Section 2(47) of the Act. The definition of transfer 
u/s. 2(47) is very wide. Clauses (v) and (vi) of 
section 2(47) have enlarged the scope of the 
definition of transfer which read as under–(v) 
any transaction involving the allowing of the 
possession of any immovable property to be taken 
or retained in part performance of a contract of 
the nature referred to in s. 53A of the Transfer of 
Property Act, 1882 (4 of 1882); or

(vi)  Any transaction (whether by way of 
becoming a member of, or acquiring shares in, a 
co-operative society, company or other AOP or 
by way of any agreement or any arrangements or 
in any other manner whatsoever) which has the 
effect of transferring, or enabling the enjoyment 
of, any immovable property.

4.2 In this context, the decision of Bombay 
High Court in the case of Chaturbhuj Dwarkadas 
Kapadia reported in 260 ITR 491 has been holding 
field for a long time and the legal position has not 
been altered till now. This decision becomes the 
guide for it deals with the meaning of transfer 
u/s. 2(47), the change in law while enlarging the 
definition section, the principles that are to be 
applied while deciding the chargeability of capital 
gains as also the year of taxability. The principles 
that emerge from the said decision are-

1. Development agreements do not constitute 
transfer in general law. They are spread over a 
period of time. They contemplate various stages. 
The Bombay High Court in various judgments 
has taken the view in several matters that the 
object of entering into a development agreement 
is to enable a professional builder/contractor 
to make profits by completing the building and 
selling the flats at a profit. That the aim of these 

professional contractors was only to make profits 
by completing the building and, therefore, no 
interest in the land stands created in their favour 
under such agreements.

2. That such agreements are only a mode 
of remunerating the builder for his services of 
constructing the building [See Gurudev Developers 
v. Kurla Konkan Niwas Co-operative Housing 
Society (2000) 3 Maharashtra Law Journal, 131]. It 
is precisely for this reason that the legislature has 
introduced s. 2(47)(v) r/w s. 45 which indicates 
that capital gains is taxable in the year in which 
such transactions are entered into even if the 
transfer of immovable property is not effective or 
complete under the general law.

3. Under s. 2(47)(v), any transaction involving 
allowing of possession to be taken over or 
retained in part-performance of a contract of 
the nature referred to in s. 53A of the Transfer 
of Property Act would come within the ambit 
of s. 2(47)(v). That, in order to attract s. 53A, 
the following conditions need to be fulfilled. 
There should be a contract for consideration; 
it should be in writing; it should be signed by 
the transferor; it should pertain to transfer of 
immovable property; the transferee should 
have taken possession of the property; lastly 
the transferee should be ready and willing to 
perform his part of the contract. That even 
arrangements conferring privileges of ownership 
without transfer of title could fall under s. 2(47)
(v). Sec. 2(47)(v) was introduced in the Act from 
A.Y. 1988-89 because prior thereto, in most 
cases, it was argued on behalf of the assessee 
that no transfer took place till execution of the 
conveyance. Consequently, assessees used to 
enter into agreements for developing properties 
with the builders and under the arrangement 
with the builders, they used to confer privileges 
of ownership without executing conveyance 
and to plug that loophole, s. 2(47)(v) came to be 
introduced in the Act.

4. If on a bare reading of a contract in its 
entirety, an AO comes to the conclusion that in 
the guise of agreement for sale, a development 
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agreement is contemplated, under which the 
developer applies for permissions from various 
authorities, either under power of attorney or 
otherwise and in the name of the assessee, then 
the AO is entitled to take the date of the contract 
as the date of transfer in view of s. 2(47)(v).

In the facts of the case before Bombay High 
Court, the assessee claimed the agreement to be 
agreement for sale of property. However, Bombay 
High Court on interpretation of the terms of the 
agreement concluded that it was a development 
agreement. The Bombay High Court thus laid 
down a principle that if the agreement gives 
the powers to do all such acts for the purpose 
of development of the property which can be 
understood to be the powers of enjoyment of the 
property, the date of agreement has to be taken as 
the date of transfer.

4.3  The legislative intention or the purpose 
for bringing about such change in the Act while 
defining the term ‘transfer’ in Section 2(47) has 
further been explained by a decision of Authority 
for Advance Ruling in the case of Jasbir Singh 
Sarkaria reported in 294 ITR as ‘The purpose 
of introducing cl. (v) in conjunction with cl. (vi) 
is to widen the net of taxation so as to include 
transactions that closely resemble transfers but 
are not treated as such under the general law. For 
instance, there is no valid sale under the Transfer 
of Property Act unless a deed of conveyance 
is duly executed and registered. An agreement 
of sale by itself does not create any right or 
interest in or over the immovable property (vide 
s. 54 of Transfer of Property Act). A long line of 
pronouncements under the IT Act have taken the 
view that unless and until a sale deed is executed 
and registered, transfer cannot be said to have 
been effected and consequently, capital gains do 
not arise. So also in the case of a development 
agreement pure and simple, there is no transfer 
according to the generally accepted connotation of 
the term ‘transfer’ because the developer develops 
the land of the owners and raises constructions 
thereon and by an inter se arrangement, the owner 
directly or through the agent (developer) executes 

the transfer deeds to the buyers of dwelling units 
over a period of time. The resultant situation was 
that the levy and assessment of tax on the income 
attributable to capital gains had to be postponed 
indefinitely. Avoidance or postponement of 
tax on capital gains by adopting devices such 
as the enjoyment of property in pursuance of 
irrevocable power of attorney or part performance 
of a contract of sale was sought to be arrested by 
introducing the two clauses viz. (v) and (vi) in 
s. 2(47). A reference to the CBDT’s Circular No. 
495, dated 22nd Sept., 1987 [(1988) 67 CTR (St) 
1] provides an insight into the background and 
objective of the said clauses:

"11.1 The existing definition of the word ‘transfer’ 
in s. 2(47) does not include transfer of certain rights 
accruing to a purchaser, by way of becoming a member 
of or acquiring shares in a co-operative society, 
company, or AOP or by way of any agreement or any 
arrangement whereby such person acquires any right 
in any building which is either being constructed or 
which is to be constructed. Transactions, of the nature 
referred to above are not required to be registered 
under the Registration Act, 1908. Such arrangements 
confer the privileges of ownership without transfer 
of title in the building and are a common mode 
of acquiring flats particularly in multi-storeyed 
constructions in big cities. The definition also does 
not cover cases where possession is allowed to be 
taken or retained in part performance of a contract, 
of the nature referred to in s. 53A of the Transfer of 
Property Act, 1882. Now sub-cls. (v) and (vi) have 
been inserted in s. 2(47) to prevent avoidance of capital 
gains liability by recourse to transfer of rights in the 
manner referred to above.

11.2  The newly inserted sub-cl. (vi) of  
s.2(47) has brought into the ambit of ‘transfer’, the 
practice of enjoyment of property rights through 
what is commonly known as power of attorney 
arrangements. The practice in such cases is adopted 
normally where transfer of ownership is legally not 
permitted. A person holding the power of attorney 
is authorised the powers of owner, including that of 
making construction. The legal ownership in such 
cases continues to be with the transferor."
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4.4  The decision of Advance Ruling however, 
made further observation on the date of transfer 
and held ‘The legislature advisedly referred to 
"any transaction" with a view to emphasise that 
it is not the factum of entering into agreement or 
formation of contract that matters, but it is the 
distinct transaction that gives rise to the event of 
allowing the contractee to enter into possession 
that matters. That transaction is identifiable by 
the terms of the agreement itself and it takes 
place within the framework of the agreement.  
In other words, an agreement/contract may 
be the broad framework within which the 
transaction involving taking possession could 
take place as per the terms thereof. But, the 
agreement/contract, on its own may not allow 
possession to be taken instantaneously, but it may 
spell out a transaction by which the possession 
will pass at the future point of time. Under the 
terms of a contract, normally, a series of acts or 
transactions that would at one point of time or 
the other take place in furtherance of the contract 
will be recorded. What is contemplated by  
s. 2(47)(v) is a transaction which has direct and 
immediate bearing on allowing the possession 
to be taken in part performance of the contract 
of transfer. It is at that point of time that the 
deemed transfer takes place. True, entering into 
the agreement/contract is a transaction in a broad 
sense but, when the agreement envisages an 
event or act on the happening or doing of which 
alone the possession is allowed to be taken in 
part performance of the contract, the transaction 
of the nature contemplated by cl. (v) cannot be 
said to have occurred before that date. The date 
of entering into the agreement cannot be the 
determining factor in such a case, even though 
the agreement envisages a future transaction 
pursuant to which possession will be allowed to 
be taken.

4.5  Speaking in the context of joint venture 
agreement, if the agreement enables the joint 
venture the enjoyment of the property by way 
of handing over possession, giving power of 
attorney and enabling to proceed to develop the 
property, clause (vi) gets triggered and capital 

gains would be chargeable in the year in which 
the agreement is made. However, in a given 
case the agreement may spell out a definite date 
when such powers are given to the joint venture, 
in such situation the date of transfer would be 
such date when the powers are actually given. 
In other words, the terms of the agreement have 
to be carefully analysed as to find out the exact 
date when the powers of enjoyment are given 
to the joint venture. Reference can be made to 
the decision of Pune ITAT in case of Mahesh 
Nemichand Ganeshwade v. ITO 147 TTJ 488. Clauses 
(v) and (vi) take care possibly of all the situations 
whether it is agreement for sale of property 
where clause (v) would be applicable or if it is 
a development agreement or Joint development 
agreement or joint venture agreement, where 
clause (vi) would be applicable. A close look of 
clause (vi) goes to show the extent to which it is 
made wide.

5. The roadmap in determining the taxability 
of the transaction of contribution of land held 
as capital asset is common upto this stage. The 
definition of transfer being very wide as per 
clause (vi) of sec 2(47) that takes into its sweep 
almost every transaction or agreements satisfying 
the above conditions irrespective of the title 
and nature of agreement. The transactions are 
transfers within the meaning of sec 2(47) liable 
for capital gains. The further implications would 
be different depending on whether the agreement 
is on principal to principal basis or it is a typical 
joint venture agreement in strict sense.

6. Principal to Principal basis:
In such agreements the liability arises as there is 
a transfer u/s. 2(47) and as per Section 45, capital 
gains are chargeable in the year of transfer. In 
such cases, however, difficulty may arise of 
computing the sale consideration as it is decided 
on the basis of percentage of sale price. Especially 
in cases of big projects where it may take few 
years to complete. The sale consideration may 
have to be determined on the basis of some 
estimate or in some cases, minimum price may 
be provided in the agreements. However, it may 
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involve the element of estimate and guesswork. 
Reference to Section 50D may also not be out 
of place which has been inserted from 1-4-2013 
which provides that where the consideration 
accruing or arising as a result of transfer of a 
capital asset is not ascertainable or cannot be 
determined, the fair market value of the said 
asset on the date of transfer shall be deemed to be 
the full value of consideration. Eventually, there 
may be difference in actual receipt of income 
and income estimated while paying capital gains 
tax. The question would arise as to the treatment 
of difference that arises in future. The question 
would be a vexed question. Reference may be 
made to the decision of Supreme Court in the 
case of CIT v. D. P. Sandu Brothers Chembur Pvt. 
Ltd. reported in 273 ITR 1 which held that if 
an income is taxed under any one of heads, it 
cannot taxed under residuary head. If it cannot 
be taxed under section 45, then it cannot be taxed 
at all. If capital gains are offered on the basis of 
market value, the revision of earlier capital gains 
also may not be correct, since originally when 
it was declared, it was correctly declared as per 
the provisions of the Act and no fault can be 
found with the same. Even presuming revision is 
possible, the same is possible within the permitted 
framework of law.

7. Special provision u/s 45(3)
7.1  In other types of agreements, which are 
in the nature of Joint Venture Agreements, the 
provisions of Section 45(3) become applicable. 
Section 45(3) is a special provision dealing with 
transfer of capital asset by a person to the firm 
or AOP in which he is or becomes partner 
or member by way of capital contribution or 
otherwise and further provides that for the 
purpose of Section 48 the value recorded in the 
books of account of the firm or AOP would be the 
value of full value of consideration. Section 45(3) 
therefore is a special provision in the context of 
contribution of asset to AOP which provides for 
the full value of consideration for computation of 
capital gains. Section 2(47) read with Section 45(3) 
therefore provide for computation of capital gains 

on contribution of capital asset into Joint Venture. 
The amount therefore attributed to the value of 
land in such agreements which is recorded in the 
books of the joint venture would be chargeable 
for capital gains.

7.2  Taking a specific situation of a case 
where sale consideration or constructed area 
is divided, there may not be any immediate 
consideration flowing on contribution to the 
Joint Venture. In absence of any value attributed 
to the land on contribution, the full value of 
consideration cannot be determined. Section 50D 
may be relevant and would have application at 
this stage of computation of capital gains. The 
applicability of Section 50D could be in question 
and an argument can be raised as to whether 
the Section becomes applicable to a situation 
where there is no consideration at all. The words 
used in section 50D ‘Where the consideration 
received or accruing as a result of the transfer of a 
capital asset by an assessee is not ascertainable or 
cannot be determined’ suggest that there is some 
consideration for transfer of capital asset which 
can not be ascertained or determined. However,  
it is a matter of debate to be resolved by the 
Courts.

7.3  The applicability of provisions of section 
50C also is relevant. Section 45(3) itself, Section 
50C and Section 50D if considered to be special 
provisions, question may arise as to which 
provision would prevail. A question may arise 
as in view of 45(3) the amount recorded in the 
books of account of the AOP, whereas as per 
Section 50D the fair market value has to be 
adopted for full value of consideration as against 
stamp valuation for the purpose of Section 50C. 
However, after a close look at the sections, it is 
possible to say that they are not conflicting and 
could be applied independently. If FMV is higher 
than the stamp value the question of referring to 
Section 50C does not arise. However, if it is lower, 
the theory of substitution of stamp valuation 
as per Section 50C would apply. As mentioned 
earlier these are highly debated issues to be 
decided by the Courts.
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8. Applicability Section 45(2)
Considering the difficulties in above situations as 
to full value of consideration, a possible option 
could be availed u/s. 45(2). Section 45(2) of the 
Act contemplates conversion of capital asset 
into stock in trade and makes an exception to 
the main charge provided in section 45. The 
section therefore starts with notwithstande clause 
and provides that conversion of capital asset 
into stock-in-trade and shall be chargeable to 
capital gains in the previous year in which such 
stock-in-trade is sold or otherwise transferred. 
Therefore, the time of chargeability to income-
tax of capital gain arising from the conversion 
of capital asset to stock-in-trade is the point 
when the stock-in-trade is sold or otherwise 
transferred, whereas the chargeability of capital 
gain under s. 45 from transfer of capital asset 
will be in the previous year in which the transfer 
took place. The meaning of the words, "otherwise 
transferred", in s. 45(2), should derive its meaning 
in its ordinary popular and natural sense, and 
it should not include a transaction referred to 
under sub-section. (47) of section 2 of the IT 
Act, 1961 in relation to a ‘capital asset’. The 
business profit arises to the assessee on the sale 
of the stock-in-trade only when the constructed 
apartments were sold and not at the time when 
the development agreement was entered into. 
Reference can be made to the decision of Chennai 
Bench in the case of R. Gopinath v. ACIT  42 DTR 
127 which has taken such view. Section 45(2) 
therefore could be relevant. The capital gains as 
on conversion can be offered in the year of actual 
sale and the difference in sale price and market 
value on conversion will be offered as business 
profits. Looking at the situation independently, 
one can say that the provision of section 45(2) 
could be relevant and appropriate. The fact of 
entering into agreements for development of 
land through such arrnagements reflects that the 
character of holding of land changes factually. 
What was held as capital asset changes colour 
after the arrangement with the developer is made 
for construction and then sale to the buyers. The 
interpretation of the words ‘or otherwise’ would 

not be required as the agreement provide for sale 
of constructed units to the prospective buyers and 
therefore the year of charging capital gains would 
be taken to be year of ‘sale’ as provided in section 
45(2). This is important more so as the rights in 
land remain with the land owner till they are 
sold to the prospective buyers. The words ‘sale 
or otherwise transferred’ are mutually exclusive 
situations. When the same agreement provides 
for sale of land to the prospective buyers there is 
no question of going to the word ‘or otherwise’.

9. Land held as stock in trade
9.1  In case where the land is held as stock 
in trade, the taxability on contribution to joint 
venture needs consideration. In such cases, the 
provisions relating to the capital gains in terms 
of definition of transfer u/s. 2(47) would be 
inapplicable. Since the character of land being 
stock in trade, the provisions relating to profits 
and gains from business or profession u/s. 28 to 
44 would be relevant. Under Section 28 the charge 
is on profits and gains of business or profession 
and not on transfer as found in Section 45 relating 
to capital gains. The concept of profits and gains 
are to be understood in commercial sense. The 
principles of accrual as also method of accounting 
become relevant. It is settled position in law that 
business profits accrue at the time when the 
right to receive income arises. Supreme Court 
in the case of Sasoon & Co. Ltd. v. CIT reported in 
26 ITR 27 held that if income has accrued to the 
assessee it is certainly earned by him in the sense 
that he has contributed to its production or the 
parenthood of the income can be traced to him. 
But in order that the income can be said to have 
accrued to or earned by the assessee, it is not only 
necessary that the assessee must have contributed 
to its accruing or arising by rendering services or 
otherwise but he must have created a debt in his 
favour. A debt must have come into existence 
and he must have acquired a right to receive the 
payment. Unless and until his contribution or 
parenthood is effective in bringing into existence a 
debt or a right to receive the payment or in other 
words a debitum in praesenti, solvendum in futuro, 
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it cannot be said that any income has accrued to 
him. The mere expression "earned" in the sense of 
rendering the services, etc. by itself is of no avail.

9.2  The agreement therefore would be sole 
criteria for deciding the time of accrual. There 
is no parallel concept of transfer for business 
profits as u/s. 2(47) for capital gains. In case of 
agreements providing for fixed percentage in 
sale price, the right to receive income would 
not accrue till the time of actual sale to the 
prospective buyers. If stock in trade is contributed 
in a Joint Development Agreement for such 
consideration, the profits cannot be brought to tax 
until the sale is effected to the buyers.

9.3  A question may arise as to whether the 
contribution of land to Joint Venture itself would 
attract liability to tax since commercially the 
land is handed over with all the powers of 
development upto entering into agreements with 
the buyers.

Before the position under the Income tax Act 
can be analysed, the position in general law as 
to the transfer of land to Joint Venture can be 
appreciated:

i. The Joint Venture agreement may not 
transfer any right in land. In most of the 
cases, the right in land is retained with 
the land owner and is transferred only in 
favour of ultimate buyers of constructed 
units.

ii. The possession given to the builder cannot 
be construed to be a possession u/s. 53A of 
Transfer of Property Act as the possession 
u/s. 53A needs to be given in pursuance of 
agreement for transfer of property. There 
is no agreement for transfer of property 
to the developer in a development or Joint 
Venture Agreement.

iii. It is a contractual agreement between the 
parties for performance of the agreement. 
In case of non-performance, it is only right 
of specific performance of the contract 
which the party can enforce as against any 
right in land.

iv. The right to sell to the prospective buyers 
implies only an arrangement between the 
land owner and the developer. The right 
can be availed only after the units are 
constructed. As on the date of agreement, 
the right is an inchoate right since it is 
granted in respect of the property which is 
to come into existence on future. Developer 
acts as a facilitator in selling the right in 
land to the buyers.

The above points would indicate that there is no 
transfer of any right to the developer on execution 
of the agreement.

9.4  In case of joint venture arrangement, 
there are two distinct limbs of the commercial 
transaction. One is a contribution of land for 
the commercial project and secondly, the actual 
exploitation of land into a commercial project 
which directly gives rise to income. So far as 
the contribution of land is concerned, there 
may or may not be any consideration. If the 
agreement provides for the immediate payment 
of consideration for the land contributed, then 
the land can be said to have been transferred 
to the joint venture (though not directly) but 
by converting it into money. Income therefore 
accrues at that time. Reference can be made to the 
decision of Special Bench of ITAT in case of DLF 
Universal Ltd. v. DCIT reported in 123 ITD 1. In an 
agreement where the consideration is provided in 
the form some fixed percentage in sale price, the 
income can be said to accrue not on contribution 
but after units are sold to the buyers. In CIT 
v. Ashokbhai Chimanbhai 56 ITR 42 SC it is held 
that the income is held to accrue only when the 
assessee acquires a right to receive that income. In 
other words, or to say it differently, income can 
be said to accrue on a date when debt becomes 
due.

This aspect is very vital specially when on 
contribution of land the owner does not part 
with any of his rights in land and remains with 
the owner of the land throughout the subsistence 
of the project. So where the rights in land are 
also transferred or the consideration is received 
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immediately on contribution, the transaction may 
be one of involving profits or income chargeable 
under the head profits and gains of business u/s. 
28.

In CIT v. Ace Builders Pvt Ltd 202 ITR 324 Bom, 
the assessee purchased a leasehold land and 
entered into agreement for construction. The 
consideration was to be received in instalments 
at different times. The Bombay High Court held 
that the entire amount did not accrue on the date 
of execution of the agreement.

10. Section 43CA
10.1 Section 43CA was introduced w.e.f. 1-4-2014 
which provides that where the consideration 
received or accruing as a result of the transfer 
by an assessee of an asset (other than a capital 
asset), being land or building, is less than the 
value adopted or assessed or assessable by any 
authority of a State Government for the purpose 
of payment of stamp duty in respect of such 
transfer, the value so adopted or assessed or 
assessable shall, for the purposes of computing 
profits and gains from transfer of such asset, be 
deemed to be the full value of the consideration 
received or accruing as a result of such transfer. 
In view of this Section, a similar provision like 
Section 50C, has now been brought in respect of 
stock in trade.

10.2  In the context of Joint Venture Agreements 
where consideration is only in the form of 
constructed units or percentage of sale price, the 
applicability of Section 43CA is a vital issue. On 
sale of constructed units by joint venture, there is 
no doubt about the applicability of the provision. 
However, when the joint venture agreement is 
made, the same is assessed for the stamp duty 
purpose and then registered. It therefore raises 
a question as to whether the provision would 
apply to Joint Venture Agreements and liability 
would arise in view of this section? Though the 
provision being a new provision, and having not 
been tested, the following points can help us find 
the answer:

i. There is no transfer of any land or 
building to the joint venture. Definition 
of transfer u/s. 2(47) may not apply. 
Section 43CA since applicable purely to 
land and building, the applicability to  
contribution to Joint Ventures can be 
questioned.

ii. Sub-section (1) of Section 43CA indicates 
that the scope of section is for the purpose 
of computing profits and gains of business 
and in that process if the consideration 
accruing as a result of transfer of land or 
building if is less than the stamp duty 
valuation, the value for stamp duty may 
be considered to be the consideration. The 
provision is not a charging section but 
provides a special mode of computing 
profits and gains of business. In other 
words, the section becomes applicable only 
if the profits or gains per se accrue. If there 
are no profits or consideration accruing, 
there is no question of applicability of 
section 43CA.

Considering these aspects, it may be possible 
to urge non-applicability of Section 43CA at the 
time of contribution of land to the joint venture. 
Needless to say, in case of agreements that 
provide for transfer of right in land or provide 
consideration towards contribution of land, the 
position would be different and the section may 
become applicable.

11. Conclusion: The subject of Joint Ventures 
is highly subjective. Each agreement would be 
constructed differently. The taxation also give 
rise to number of issues. It may not be possible 
to postulate uniform principles for all the joint 
ventures. There may have been issues though 
crucial and relevant, could not be dealt with for 
the constraints of space as well as on account 
of vastness of the subject. However, the above 
discussion is made with the intention to have a 
broad perspective of taxation on contribution of 
land to Joint Ventures.

2

Contribution of land to Joint Venture – Taxability

AIFTPJ – 416



AIFTP JOURNAL ² September, 2014

21ÜÜ

Duties and Responsibilities of Independent Directors ...

Update on liability of Developers and 
Works Contractor

Nitin Shah, Advocate Pune

1. Introduction

 The subject to be discussed is ‘Update 
on Liability of Developers and Works 
Contractor’. If we try to cover ‘Works 
Contractor’ also along with Developers 
then I think one will have to write a thesis 
and the time allotted will not give proper 
justice to the entire subject. Therefore with 
the permission of my Chairman I have 
restricted myself to the ‘Update’ in relation 
to liability of Developers/ Builders as this 
itself is a vast and highly debatable subject 
because of the typical nature of the works 
contract. Of course where necessary I will 
also touch upon to `Works Contractor’ as 
without which the discussion on this topic 
will not be complete.

2. Brief History

(i) Before we move on to the subject, it is 
necessary to narrate the brief history/
background explained by way of 
various judgments pronounced by 
High Courts and Supreme Court on 
`Works Contract’. 

(a) The discussion on `works contract’ 
cannot be initiated without Gannon 
Dunkerley [AIR 1968 SC 560] 
(Gannon Dunkerley-I) wherein 
it was held that 'On the true 
interpretation of the expression "sale 
of goods", there must be an agreement 
between the parties for the sale of the very 
goods in which eventually property passes 

and in a building contract, the agreement 
between the parties being to the effect that 
the contractor should construct a building 
according to the specifications contained 
in the agreement, and in consideration 
thereof receive payment as provided 
therein, there was neither a contract to 
sell the materials used in the construction 
nor did the property pass therein as 
movables and, therefore, it was impossible 
to maintain that there was implicit in 
a building contract a sale of materials 
as understood in law. Eventually, the 
Court summed up the conclusion 
by stating that 'the expression "sale 
of goods" in Entry 48 is a nomen 
juris, its essential ingredients being an 
agreement to sell movables for a price 
and property passing therein pursuant to 
that agreement and in a building contract 
which was one, entire and indivisible, 
there was no sale of goods, and it was not 
within the competence of the Provincial 
Legislature under Entry 48 to impose a 
tax on the supply of the materials used in 
such a contract treating it as a sale’.

(b) In Patnaik & Co. [AIR 1965 SC 
1655], the issue related to construction 
of bus bodies on a chassis and the 
builder of the bus bodies had taken 
the responsibility to bear the loss, if 
any, till the delivery of the chassis 
with bus bodies. The question arose 
whether the assessee was liable to 
pay sales tax under the Orissa Sales 
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Tax Act, 1947 on the whole amount 
or entitled to deduction from its gross 
turnover in respect of the amount 
received from the State Government 
for building bodies on the chassis 
supplied by the Government. The 
majority decision observed that it 
was a case of fixing chattel on 
chattel and there was no authority 
for the proposition that when a 
chattel was fixed on another chattel, 
there was no sale of goods. The 
decision in Gannon Dunkerley-I was 
distinguished on the ground that 
it related to contract to construct a 
building and the property did not 
pass in the materials as movables 
but the property in the bus bodies 
passed as a movable property. It 
was not one but sum total of several 
reasons which was the foundation of 
the majority judgment in Patnaik & 
Co.

(c) In Vanguard Rolling Shutters and 
Steel Works [1976, 3 SCC 500] case, 
the assessee manufactured rolling 
shutters according to specifications 
given by the parties and fixed 
the same at the premises of the 
customers. The assessee claimed that 
it was not liable to sales tax on the 
ground that the amount received 
by it represented the proceeds of 
works contract. When the matter 
reached to Supreme Court, the Court 
took note of certain aspects, namely, 
that the amount from the owner 
of the premises was in lump sum 
without specifying as what part 
was meant for the material and the 
fabricated part and what part was 
meant for service or labour put in 
by the contractor; that the materials 
as supplied was not supplied by the 
owner so far as to pass as chattel 
simpliciter, but actually affixing 

to one immovable property and 
after they were fixed and erected, 
they became permanent fixture so 
as to become an accretion to the 
immovable property; and that the 
operation to be done at the site 
could not be said to be merely 
incidental to the contract but was a 
fundamental part of the contract. In 
this backdrop, it was ruled that the 
contract in question was not a pure 
and simple sale of goods or materials 
as chattels but was a works contract.

(d) In Hindustan Aeronautics Limited 
v. State of Orissa [1984, 2 SCC 16], 
the Court, while emphasising that 
there is no rigid or inflexible rule 
applicable alike to all transactions 
which can indicate distinction 
between a contract for sale and a 
contract for work and labour, opined 
that basically and primarily, whether 
a particular contract was one of sale 
or for work and labour depended 
upon the main object of the parties in 
the circumstances of the transaction.

(ii) Thus before the 46th amendment to the 
Constitution the various decisions of High 
Court and Supreme Court clearly show 
that a works contract could not have been 
liable to be taxed under the State sales tax 
laws and whether the contract was a works 
contract or a contract for sale of goods was 
dependent on the dominant intention as 
reflected from the terms and conditions of 
the contract and many other aspects. As the 
works contract could not be made amenable 
to sales tax as the State Legislatures did 
not have the legislative competence to 
charge sales tax under Entry 48 List II of the 
Seventh Schedule of the Constitution on an 
indivisible contract of sale of goods which 
had component of labour and service and it 
was not within the domain of the assessing 
officer to dissect an indivisible contract to 
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distinguish the sale of goods constituent 
and the labour and service component. 
The aforesaid being the legal position, the 
Parliament brought in the 46th Amendment 
by incorporating Clause (29A) in Article 
366 of the Constitution to undo the base of 
the Constitution Bench decision in Gannon 
Dunkerley’s-I case.

(iii) After the amendment in the Constitution, 
various States amended their legislations 
pertaining to sales tax for levy of sales 
tax on works contract. The constitutional 
validity of the 46th Amendment by which 
the State Legislatures were conferred the 
competence to levy sales tax on certain 
transactions, as incorporated in sub-clauses 
(a) to (f) of clause (29A) of Article 366 of the 
Constitution as well as the amendments 
made by the State Legislatures, were 
challenged in Builders’ Association of 
India (1989) 2 SCC 645. 

(iv) The Constitution Bench upheld the 
constitutional validity of the amendment. 
In that context, the court observed that 
sub-clause (b) of clause (29-A) states that 
‘tax on the sale or purchase of goods’ includes, 
among other things, a tax on the transfer of 
property in the goods (whether as goods or in 
some other form) involved in the execution of 
a works contract, but does not say that a tax 
on the sale or purchase of goods included a tax 
on the amount paid for the execution of a works 
contract. It refers to a tax on the transfer of 
property in goods (whether as goods or in some 
other form) involved in the execution of a works 
contract and the latter part of clause (29A) 
of Article 366 of the Constitution makes the 
position very clear’.

 After so stating, the Constitution Bench, 
further held that 'all transfers, deliveries 
and supplies of goods referred to in clauses 
(a) to (f) of clause (29-A) of Article 366 of the 
Constitution are subject to the restrictions 
and conditions mentioned in clause (1), clause 

(2) and sub-clause (a) of clause (3) of Article 
286 of the Constitution and the transfers and 
deliveries that take place under sub-clauses (b), 
(c) and (d) of clause (29-A) of Article 366 of 
the Constitution are subject to an additional 
restriction mentioned in sub-clause (b) of Article 
286(3) of the Constitution’. The Constitution 
Bench further opined that 'it is open to the 
States to segregate works contract into two 
separate components or contracts by legal fiction, 
namely, contract for sale of goods involved in 
the works contract and for supply of labour and 
service’.

(v) Subsequently in Gannon Dunkerley 
[1993, 1 SCC 364] (Gannon Dunkerley-
II) the Hon’ble Supreme Court approved 
the observation in the case of Builders 
Association case that the tax leviable by 
virtue of sub-section (b) of clause (29A) of 
Article 366 of the Constitution becomes 
subject to the same discipline to which any 
levy under entry 54 of the State List is made 
subject to under the constitution.

(vi) In BSNL [3 VST 95], the Hon’ble Supreme 
Court referred to Associated Cement 
Companies Ltd. v. Commissioner of Customs 
[2001, 4 SCC 593] and held that the 
‘dominant nature test ’ is not applicable 
to works contract that gets covered under 
Article 366 (29A) of the Constitution. 

(vii) In Assotech Reality Pvt. Ltd. [2007] (8 
VST 738) the Allahabad High Court 
distinguishing the facts of the case in K. 
Raheja held that `K. Raheja Development 
Corporation were constructing the unit for 
and on behalf of the person who had agreed 
to purchase the flats. In the present case, we 
find that the petitioner is constructing the 
flats/apartments not for and on behalf of the 
prospective allottees but otherwise. The payment 
schedule would not alter the transaction. The 
right, title and interest in the construction 
continue to remain with the petitioner. It cannot 
be said that the constructions were undertaken 
for and on behalf of the prospective allottees 
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and, therefore, the constructions in question 
undertaken by the petitioner would not fall 
under clause (m) of section 2 read with section 
3F of the Act and are outside the purview of 
the provisions of the Act. In other words, they 
cannot be subjected to tax under the Act and 
the action in imposing tax on such constructions 
treating them to be works contract, is wholly 
without jurisdiction’. [This judgment of the 
High court was set aside by the Supreme 
Court on the ground that the writ petition 
filed against the assessment order in High 
Court is not maintainable [CC 11480-
11481/2007 dated 3-12-2007].

(viii) In Magus Construction Pvt. Ltd. [15 
VST 17] Hon’ble Guwahati High Court 
in deciding the matter under Finance 
Act. 1994 [Service Tax] held that ‘the 
construction activities which the petitioners 
had been undertaking were in respect of the 
petitioners' own work and it was only the 
completed construction work, which was sold by 
the petitioner-company to the buyers, who might 
have entered into agreements for sale before the 
construction had actually started or during the 
progress of the construction activity or at the 
end or completion of the of the construction 
activity. Any advance, made by a prospective 
buyer, or deposit received by the petitioner, 
was against consideration of sale of the flat/
building to such prospective buyer and not for 
the purpose of obtaining "service" from the 
petitioner’.

(ix) The last important judgment in the field 
of `works contract’ is of the Apex Court 
in the case of Kone Elevators [WRIT 
PETITION (C) NO. 232 of 2005, Dated 6th 
May, 2014]. In this case following its earlier 
decisions in the case of BSNL and L & T the 
Apex Court has reiterated that the “test of 
dominant intention”, is not applicable in 
the context of composite contracts which 
have all attributes of works contracts and 
is covered under clause 29A (b) of Article 
366 of the Constitution. It was held that 

once, the contract has the characteristics 
of a works contract, then the incidental 
part as regards labour/service pales into 
total insignificance for determination of 
the nature of the contract. Further, any 
additional obligation incorporated in the 
contract would not change the nature of 
the contract. 

At paragraph 42 of the judgment it is observed 
that ‘At this juncture, it is condign to state that four 
concepts have clearly emerged. They are (i) the works 
contract is an indivisible contract but, by legal fiction, 
is divided into two parts, one for sale of goods, and the 
other for supply of labour and services; (ii) the concept 
of “dominant nature test” or, for that matter, the 
“degree of intention test” or “overwhelming component 
test” for treating a contract as a works contract is not 
applicable; (iii) the term “works contract” as used in 
Clause (29A) of Article 366 of the Constitution takes 
in its sweep all genre of works contract and is not to 
be narrowly construed to cover one species of contract 
to provide for labour and service alone; and (iv) once 
the characteristics of works contract are met within a 
contract entered into between the parties, any additional 
obligation incorporated in the contract would not 
change the nature of the contract’.

This decision has reversed the decision passed 
by a three member bench in the case of State of 
Andhra Pradesh v. Kone Elevators (Kone Elevators-I). 
In Kone Elevators–I, a three- member bench of 
the Apex Court held that manufacture, supply 
and installation of lift shall tantamount to “sale” 
as installation per se was incidental to the “sale” 
of lifts. The Supreme Court in Kone Elevators – I 
ruled that supply and installation of lift was sale 
by placing reliance on the contract entered into by 
the parties which envisaged certain obligations 
on the part of the customer such as work of civil 
construction, properly enclosed lift hoistway, a 
lift pit of proper depth, properly lighted machine 
room, private pockets on the lift walls, etc. 
Hence the key argument on behalf of of the State 
Government was that “the work” part in the 
contract was assigned to the customer and “the 
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supply” part was assigned to the assessee and the 
said “supply” part included installation of lift and 
therefore, transaction in question was a contract of 
“sale” and not a “works contract”.

It is stated in the concluding paragraph of the 
judgment that ‘where the assessments have been 
framed and have attained finality and are not pending 
in appeal, they shall be treated to have been closed, 
and where the assessments are challenged in appeal or 
revision, the same shall be decided in accordance with 
the decision rendered. Thus the in pending cases the 
dealer can take the benefit. If however the assessments 
are closed on the basis of the earlier ruling treating it 
as a sale contract then the same will not be reopened’.

3. Against this background of various 
judicial pronouncements the 
subsequent development in the 
field of `Works Contract in the 
State of Maharashtra especially 
relating to Developers/Builders 
needs to be seen.

(a) Amendment made in rule 58(1A) dated 1st 
June, 2009 w.e.f. 20th June, 2006 and effects 
thereof 

(i) The State government amended 
Rule 58(1A) and provided for the 
deduction towards cost of land for 
the first time. The amendment is 
made on 1st June, 2009 effective from 
20th June, 2006. The amended rule 58 
(1A) reads as under:

 In case of a construction contract, 
where along with the immovable 
property, the land or, as the case may 
be, interest in the land, underlying 
the immovable property is to be 
conveyed, and the property in the 
goods (whether as goods or in some 
other form) involved in the execution 
of the construction contract is also 
transferred to the purchaser such 

transfer is liable to tax under this rule. 
The value of the said goods at the 
time of the transfer shall be calculated 
after making the deductions under 
sub-rule (1) and the cost of the land 
from the total agreement value.

 The cost of the land shall be determined in 
accordance with the guidelines appended 
to the Annual Statement of Rates prepared 
under the provisions of the Bombay Stamp 
(Determination of True Market Value of 
Property) Rules, 1995, as applicable on 
the 1st January of the year in which the 
agreement to sell the property is registered :

 Provided that, deduction towards cost of 
land under this sub-rule shall not exceed 
70% of the agreement value. [This restriction 
is removed retrospectively by Notification 
dated 30th July, 2012].

(ii) Judgment of Bombay High Court in the 
case of MCHI

 The above amendment, along with the 
definition of `sale’ and circular 12T of 2007 
issued by the Commissioner of Sales Tax 
were challenged in Bombay High court by 
MCHI. [W.P. 2022 of 2007 dated 10-04-2012]
(51 VST 168).

 The Hon'ble Bombay High Court upheld 
levy of VAT on construction of flat for the 
prospective buyer evidence by agreements 
as per Provision of Maharashtra Ownership 
Flats (Regulations of the Promotion of 
Construction, Sale, Management and 
Transfer) Act, 1963 (MOFA Act). The Court 
also upheld the amendment made in rule 
58(1A).

 The Hon’ble High Court, held that under 
construction contract is works contract 
and VAT can be attracted on the same. 
The main thrust of judgment is that by 
making agreement under MOFA, buyer 
gets some interest in said flat/premises. 
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The Construction thereafter will therefore 
amount to works contract. The reasonings 
of Hon'ble High Court are:

 In enacting the provisions of the MOFA, 
the State Legislature was constrained to 
intervene, in order to protect purchasers 
from the abuses and malpractices which 
had arisen in the course of the promotion of 
and in the construction, sale, management 
and transfer of flats on ownership basis. 
The State Legislature has imposed norms 
of disclosure upon promoters. The Act 
imposes statutory obligations. As a result 
of the statutory provisions, an agreement 
which is governed by the MOFA is not an 
agreement simpliciter involving an ordinary 
contract under which a flat purchaser has 
agreed to take a flat from a developer 
but is a contract which is impressed with 
statutory rights and obligations. Once an 
agreement for sale is executed, the promoter 
is restrained from creating a mortgage or 
charge upon the flat or in the land, without 
the consent of the purchaser. There is hence 
a statutory recognition of the right and 
interest created in favour of the purchaser 
upon the execution of a MOFA agreement. 
Having regard to this statutory scheme, it 
is not possible to accept the submission that 
a contract involving an agreement to sell a 
flat within the purview of the MOFA is an 
agreement for sale of immovable property 
simpliciter. 

 The Court further observed that Works 
contracts have numerous variations and it is 
not possible to accept the contention either 
as a matter of first principle or as a matter 
of interpretation that a contract for work in 
the course of which title is transferred to the 
flat purchaser would cease to be a works 
contract. As the Supreme Court noted in 
its judgment in Builders' Association, the 
doctrine of accretion is itself subject to a 
contract to the contrary. The provisions 

of the MOFA, enacted in the State of 
Maharashtra, evince a legislative intent to 
protect the interest of flat purchasers by 
creating an interest in the property which 
is agreed to be acquired, in terms of the 
statutory provisions.

 With due respect to Hon'ble Bombay High 
Court, it seems that the above judgment 
is influenced by the provisions of MOFA. 
In fact if we look at the judgment of the 
Hon'ble Supreme Court in the case of K. 
Raheja, it is stated at paragraph 16 that 
‘For the purposes of considering whether an 
agreement amounts to a works contract or not, 
the provisions of the Karnataka Ownership Flats 
(Regulation of Promotion of Construction, Sales, 
Management and Transfer) Act, 1974 will have 
no relevance'. 

 Despite the fact that several rights have 
been conferred on the flat buyers, which 
otherwise would not have been granted 
under the laws relating to contracts, does 
MOFA provide that the developer transfers 
property in the goods used in the execution 
of the works contract in favour of the 
prospective buyer upon appropriation of 
the goods to the contract? Under MOFA 
though various rights are created in 
favour of the flat purchaser, the rights are 
not created in the material used in the 
construction. In works contract as soon as 
the goods are incorporated, the property 
therein gets transferred unless contrary 
is provided. That is not a case in the case 
of a builder who is constructing flat for 
the prospective customer. The property in 
brick is not getting transferred in favour 
of the prospective purchaser of flat, the  
moment it is used while constructing a  
wall. 

 However as now MCHI is also approved 
by Hon'ble Supreme Court and that too by 
larger bench, the above discussion is just 
academic and it will not hold good unless it 
is argued and upheld in some other case by 
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the bench of Supreme Court consisting of 
more than three judges. 

 As regards rule 58(1A), it is stated while 
delivering the judgment that Rule 58(1A) 
provides for the measure of the tax. The 
measure of the tax, as held by the Supreme 
Court in its decision in Union of India v. 
Bombay Tyre International Ltd. (1984) 1 
SCC 467, must be distinguished from the 
charge of tax and the incidence of tax. The 
Legislature was acting within the field of 
its legislative powers in devising a measure 
for the tax by excluding the cost of the land. 
Thus the above amendment carried out in 
rule 58(1A) was also upheld.

 Needless to mention that in above judgment 
only the constitutional validity is upheld, 
the taxable event continues to be as was 
earlier. In fact in Bombay High Court at 
paragraph 33 has mentioned that Whether 
there is a works contract in a given case is for 
assessing authorities to determine. Similarly 
while delivering the judgment in the 
case of Marathi Bhandhkam Vyawsayik 
Association W.P. 8121 of 2012 dated 30th 
October, 2012 the court clarified that 
‘the issue as to whether a particular contract 
constitutes a works contract or involves an 
element of a works contract is a matter which 
shall be decided on the facts of the individual 
case if it is raised by the assessee in accordance 
with the provisions of the Maharashtra Value 
Added Tax Act, 2002’. This is again recently 
reiterated by Aurangabad bench of the 
Bombay High Court in the case of Prain 
Nagnath Paldewar & others [W. P. 5039 of 
2011 dated 3rd March, 2014]. 

 Thus in order to attract the tax under the 
provisions of MVAT Act, the assessing 
authority is expected to decide whether a 
particular agreement with the prospective 
buyer of flat is a `works contract’ or not. In 
short the assessing officer is required to find 
out in each agreement the element of works 
contract involved in such agreement. For 

deciding this, the officer will have to rely on 
the definition of `works contract ’as defined 
by clause 24 of section 2 of the MVAT Act.

 In MCHI the Hon'ble Bombay High 
Court [10-4-2012] has already held that 
‘The amended definition of the expression 
sale in clause b(ii) of the Explanation to 
section 2(24) brings within the ambit of that 
expression transactions of that nature which 
are referable to Article 366(29A)(b)’.

 Thus a contract of sale of immovable 
property is not a works contract. A contract 
which involves the sale of immovable 
property cannot be split by the State 
Legislatures, even if there is an element of 
a works contract. In other words, the State 
Legislature cannot choose the transaction 
of sale of immovable property and then 
attempt to trace out what are the goods 
involved in the execution of the contract. 
Thus the agreement entered into with the 
prospective buyer by the builder is required 
to be examined before levy of tax on such 
transaction.

 For deciding whether a contract is a works 
contract or not, useful reference can be 
made to the recent judgment of Hon’ble 
Allahabad High Court in the case of 
International Hospital Pvt. Ltd. Writ Tax 
No. 68 of 2014 dated 6-2-2104 wherein 
the issue was whether there was a sale 
of stent/valves which are implanted in a 
patient during the surgical procedure. The 
Court held that the contract in question 
is an indivisible one and none of the six 
clauses of Article 366(29A) apply to it. While 
deciding, the court relied on the observation 
of the Hon’ble Supreme Court in the case 
of BSNL [3 SCC 1] where in it is observed 
that ‘The test therefore for composite contracts 
other than those mentioned in article 366(29A) 
continues to be—did the parties have in mind or 
intend separate rights arising out of the sale of 
goods. If there was no such intention there is no 
sale even if the contract could be disintegrated. 
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The test for deciding whether a contract falls 
into one category or the other is to as what is the 
substance of the contract. We will, for the want 
of a better phrase, call this the dominant nature 
test.’ 

(iii) Judgment of Larger Bench of 
Hon’ble Supreme Court in the case 
of Larsen and Toubro

 MCHI duly challenged the judgment of 
Hon’ble Bombay High Court in Supreme 
Court and the said matter was tagged with 
the matter in the case of Larsen and Toubro 
Limited and other cases. In fact the Division 
bench in the case of Larsen And Toubro v. 
State of Karnataka [SLP(C) No. 17741 of 2007] 
in the referral order dated 19th August, 
2008 after noticing the relevant provisions 
of the Karnataka Sales Tax Act, 1957 and 
the distinction between a contract of sale 
and a works contract referred the matter 
to the Larger Bench as according to the 
Bench the Judgment in the case of K. Raheja 
Development decided by the Division 
Bench needs re-consideration by the Larger 
Bench. 

The Larger Bench delivered the judgment [(2014) 
65 VST 1 (SC)] While delivering the judgment the 
essential characteristics of `works contract’ have 
been elucidated. The important observations made 
in the Judgment are reproduced below:-

• By the Forty-sixth Amendment, States 
have been empowered to bifurcate the 
contract and to levy sales tax on the value 
of the material in the execution of the works 
contract.

• “Whether contract involved a dominant 
intention to transfer the property in goods, 
is not at all material. It is not necessary to 
ascertain what is the dominant intention of 
the contract.” 

• Even if the dominant intention of the 
contract is not to transfer the property 

in goods and rather it is the rendering 
of service or the ultimate transaction is 
transfer of immovable property, then also 
it is open to the States to levy sales tax on 
the materials used in such contract if it 
otherwise has elements of works contract. 

• Once the characteristics or elements of 
works contract are satisfied in a contract 
then irrespective of additional obligations, 
such contract would be covered by the term 
‘works contract’.

• Nothing in Article 366(29-A)(b) limits the 
term “works contract” to contract for labour 
and service only.

• For sustaining the levy of tax on the goods 
deemed to have been sold in execution 
of a works contract, in our opinion, three 
conditions must be fulfilled: 

(i)  There must be a works contract, 

(ii)  The goods should have been involved 
in the execution of a works contract, 
and 

(iii)  The property in those goods must be 
transferred to a third party either as 
goods or in some other form. 

 In a building contract or any contract 
to do construction, the above three 
things are fully met. 

• In a contract to build a flat there will 
necessarily be a sale of goods element. 
Works contracts also include building 
contracts and therefore without any fear of 
contradiction it can be stated that building 
contracts are species of the works contract. 

• The State legislatures lack legislative power 
to levy tax on the transfer of immovable 
property under Entry 54 of List II of the 
Seventh Schedule. However, the States do 
have competence to levy sales tax on the 
sale of goods in an agreement of sale of flat 
which also has a component of a deemed 
sale of goods. 
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• Aspects theory though does not allow the 
State legislature to entrench upon the Union 
List and tax services by including the cost of 
such service in the value of goods but that 
does not detract the State to tax the sale of 
goods element involved in the execution of 
works contract in a composite contract like 
contract for construction of building and 
sale of a flat therein.

• Activity of construction undertaken by the 
developer would be works contract only 
from the stage the developer enters into a 
contract with the flat purchaser. The value 
addition made to the goods transferred after 
the agreement is entered into with the flat 
purchaser can only be made chargeable to 
tax by the State Government.

• On Section 2(24) of the MVAT Act it is held 
that:

 There is no doubt in our mind that the 
amendment in explanation b(ii) to Section 
2(24) was brought because of the judgment 
of this Court in K. Raheja Development. We 
have already held that Raheja Development 
case lays down the correct legal position. 

 Thus, in our view, there is no merit in the 
challenge to the constitutional validity to the 
provisions of Explanation (b)(ii) to section 
2(24) of MVAT which were amended with 
effect from 20.05.2006. The Division Bench 
of the Bombay High Court took the view 
that the provision under challenge was not 
in breach of any constitutional boundaries.

• On Rule 58 (1A) of MVAT Rules, 2005 it is 
held that:

 The value of the goods which can constitute 
the measure of the levy of the tax has to 
be the value of the goods at the time of 
incorporation of goods in the works even 
though property in goods passes later. 

 Taxing the sale of goods element in a 
works contract is permissible even after 
incorporation of goods provided tax is 

directed to the value of goods at the time of 
incorporation and does not purport to tax 
the transfer of immovable property. 

 The mode of valuation of goods provided 
in Rule 58(1A) has to be read in the manner 
that meets this criteria and we read down 
Rule 58(1-A) accordingly. 

 The Maharashtra Government has to bring 
clarity in Rule 58 (1-A) as indicated above. 
Subject to this, validity of Rule 58(1-A) of 
MVAT Rules is sustained. 

(b) Judgment of Builders’ Association 
of India and subsequent develop-
ment

 In another instance in 2012 Builders’ 
Association of India in Writ Petition 
(Lodg.) No. 2440 of 2012 challenged 
the Circular No. 14T of 2012 dated 6th 
August, 2012 and another Circular No. 
18T of 2012 dated 26th September, 2012 
issued by the Commissioner of Sales Tax 
and the composition scheme notified 
by the Government of Maharashtra vide 
Notification dated 9th July, 2010 before this 
Hon’ble Bombay Court. 

 The Court vide judgment dated 30th 
October, 2012 [(2012) 55 VST 504 (Bom.)], 
dismissed the Petitions. While dismissing 
the court held that 

(i) The Legislature can choose one of 
the several methods of determining 
assessable value. The Legislature 
while enacting a law or its delegate 
while framing subordinate legislation 
are legitimately entitled to provide 
in the interest of uniformity that a 
particular method of computation 
shall be adopted. Circular dated 6th 
September, 2012 is only clarificatory 
in nature.

(ii) The Legislature/delegated Legisla-
ture has to balance numerous 

Update on liability of Developers and Works Contractor

AIFTPJ – 425



AIFTP JOURNAL ² September, 2014

30 ÛÛ

considerations while framing a 
composition scheme. A composition 
is a concession which need not be 
given to everyone. Hence there is 
no violation of Article 14 in the 
composition scheme notified vide 
Notification dated 9th July, 2010.

 This judgment was duly challenged before 
the Hon’ble Supreme Court. When the 
Special Leave Petition came up for hearing 
before the Hon’ble Supreme Court on 31st 
January, 2014, the Advocate General for 
the State of Maharashtra placed on record 
the Notification dated 29th January, 2014. 
The Supreme Court then disposed of the 
Special Leave Petition by holding that the 
controversy was settled in view of the main 
judgment in Larsen and Toubro [(2014) 65 
VST 1 (SC)]. The Petitioners were granted 
liberty to pursue their remedy against the 
Notification dated 29th January, 2014 in 
accordance with the law. The Court also 
clarified that if the Petitioners file revised 
returns in terms of the Order dated 31st 
January, 2014 or the Notification dated 
29th January, 2014, the same would be 
examined by the concerned assessing officer 
appropriately in accordance with the law. 

 In other words the Apex Court has 
indicated that the entire controversy as 
regards payment of tax contained in the 
circulars should now be considered as per 
the Judgment in Larsen & Toubro, the 
current order and if the said notification 
departs from the law laid down by the 
Court or in any manner does not provide 
the proper mechanism for the levy and 
payment of tax, then the same is open to 
challenge.

 Thereafter, the Commissioner of Sales Tax 
issued a Circular No. 7T of 2014 dated 
21st February, 2014. The developers were 
allowed to file revised returns for the period 
from 20th June, 2006 to 31st December, 2013 
by 30th April, 2014. The Circular clarified 

that returns would have to be filed as per 
the four options available under the MVAT 
Act, 2002. No other method such as the Cost 
Plus Gross Profit Method could be followed.

 As the builders/developers were required to 
be assessed on the basis of the returns filed 
by them on the basis of the amendments 
made in Rule 58 on 29th January, 2014, 
the Government made the amendment in 
Section 23 of MVAT Act effective from 03-
03-2014 by inserting new sub-section 13 and 
extended the periods of assessment till 30-
09-2015 in those cases where the limitation 
for making an order of assessment expires 
on 31-03-2014.

(c) Amendment in Rule 58 dated 29th January, 
2014

 To give effect to the directions given by 
Hon'ble Supreme Court in the above case 
of Larsen and Toubro, the Government of 
Maharashtra amended Rule 58 of MVAT 
Rules on 29th January, 2014. 

 The amendments are made retrospectively 
from 20th June, 2006. In rule 58(1) a Note 
after the table is amended so as to provide 
for applying the percentage as mentioned in 
the table after deducting the cost of land as 
determined under sub-rule (1A).

 A proviso is added to Rule 58(1A) to the 
effect that after payment of tax on the 
value of goods determined as per this Rule, 
it shall be open for the dealer to prove 
before the Department of Town Planning 
and Valuation that the actual cost of 
land is higher than that determined in 
accordance with the Annual Statement 
of Rules (including guidelines) prepared 
under the provisions of the Bombay Stamp 
(Determination of True Market Value of 
Property) Rules, 1995. Upon proving this, 
such actual cost of land will be deducted 
and excess paid tax if any, shall be refunded 
by the Sales tax Department.
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 A new sub-rule (1B)(a) is inserted providing 
for Stages of Construction and percentage 
of Value of goods transferred. This is 
specifically because of the clarification given 
by the Hon'ble Supreme Court at paragraph 
115 in the judgment of Larsen and Toubro 
[supra] that activity of construction 
undertaken by the developer would be 
works contract only from the stage the 
developer enters into a contract with the 
flat purchaser. The value addition made to 
the goods transferred after the agreement 
is entered into with the flat purchaser can 
only be made chargeable to tax by the State 
Government.

 New sub-clause (b) to sub-rule (1B) provides 
that for the determination of value of goods 
sold as per Table, it shall be necessary for 
the dealer to furnish a certificate from the 
Local or Planning Authority certifying the 
date of completion of the stages referred in 
Table. Where such authority does not have 
a procedure for providing such certificate 
then such certificate from a registered RCC 
consultant can be furnished by the dealer.

 New sub-rule (1C) is inserted to provide 
that if the dealer fails to establish the 
stage during which the agreement with the 
purchaser is entered then the entire value 
of goods as determined after deductions of 
cost of land and labour under sub-rules (1A) 
and (1) from value of entire contract, shall be 
taxable.

 Lastly sub-rule 2 inserted providing that the 
value so arrived at will be the considered 
for the purpose of levy of tax.

4. On the basis of above amendments and 
the judicial decisions mentioned above I 
would now like to discuss the following 
controversies/practical difficulties 
which one is likely to face during the 
quantification of liability of builders/
developers for the past period especially 
20th June, 2006 to 31st March, 2010 and 
onwards.

(i) Calculation of correct tax Liability

 Does the amendment made so far in 
Rule 58, makes it possible to arrive at 
the real liability of the builder in case 
of individual sale of flats?

 There are so many examples which 
can be quoted to prove that with 
the existing rule 58, it is not only 
difficult but impossible to calculate 
the real liability of the builder in case 
of individual sale of flat. However 
I am restricting myself to only one 
example which is taken on the basis 
of the material used in construction 
e.g. In a building of say 15 floors, the 
builder is able to fetch more price for 
the flats constructed on upper floors. 
With each floor going up he gets 
more price per sq. ft. Thus though the 
same material is used in construction 
of flat on 5th floor and 10th floor, 
he gets more price for the flat on 
10th floor as compared with the flat 
on 5th floor. Is the price difference 
only because of more profit earned 
on the sale of material? The answer 
is definitely in the negative. Thus 
in spite of making the use of the 
same material, based on the method 
prescribed under rule 58, the builder 
will have to shell out more tax on 
sale of flat on 10th floor as compared 
with the tax paid on the sale of flat 
on 5th floor. The profit attributable 
to other than labour is not taken into 
consideration as a deduction while 
working out taxable turnover. 

 Thus the above conclusion goes 
counter to the decisions of the various 
courts wherein it is held that the 
position of the contractor, engaged 
in the construction of building is 
not different than that of the normal 
contractor or the tax can be levied 
on the value of goods at the time of 
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incorporation of those goods in works 
contract. In above example, how 
the value of the same material used 
at the same time can be considered 
as different for the purpose of 
taxation is a question which remains 
unanswered. 

 Therefore suitable amendment is 
still required to be made in rule 
58 in order to make it conclusive 
for computation of tax in case of 
contractors engaged in the business 
of construction. 

(ii) Works contract from the stage developer 
enters into the contract with the purchaser

 At paragraph 115 the Hon'ble Supreme 
Court in the case of Larsen and Toubro 
[(2014) 65 VST 1 (SC)] has stated that 
‘activity of construction undertaken by the 
developer would be works contract only 
from the stage the developer enters into a 
contract with the flat purchaser. The value 
addition made to the goods transferred after 
the agreement is entered into with the flat 
purchaser can only be made chargeable to 
tax by the State Government.’

 This will give rise to two issues; one is 
regarding TDS and another regarding setoff.

 In normal circumstances it can happen that 
the developer/builder declares a scheme 
and starts construction of a particular 
building. On day one he may not get any 
customer. After certain construction is 
done the first customer walks in and books 
the flat. In this scenario what will be the 
position of TDS if the developer/builder has 
given some contracts say e.g. of earth work 
contractor, RCC contractor, masonry and 
plastering etc. which are partly completed 
till the time of first booking of the flat in a 
particular building. As till this time he has 
constructed for himself, in the eyes of law 
he will be treated as employer and thus 

he will be liable to deduct tax at source 
as per the provisions of section 31 of the 
MVAT Act while making payments to such 
contractors.

 From the date of booking of flat, he will 
be treated as a contractor and the above 
contractors will be treated as sub-contractors 
therefore from this date onwards he will 
be out of the purview of section 31 of the 
MVAT Act as per the second proviso to Sec. 
31(1)(b)(i).

 The above position is clarified more clearly 
by the judgment of Hon'ble Supreme Court 
which was pronounced on 26th September, 
2013. Hardly anybody has anticipated this 
position and thus for the past period i.e. 
from 20th June, 2006 this issue will crop 
up at the time of assessment of builders/
developers. 

 The above problem is aggravated because 
of the fact that the period is already over 
and the picture became clear in September 
2013 and thus it is difficult for the builder/
developer to quantify the liability for the 
past period which is based on the stage 
at which his role got converted from the 
Employer into a Contractor. 

 In many cases though the Works 
Contractors have discharged the entire tax 
liability, the department have initiated the 
action against the Principals for failure 
to deduct tax under section 31 of MVAT 
Act. Not only is the demand raised for the 
principal tax but also for the corresponding 
interest u/s. 30(3) of MVAT Act. This has 
resulted in litigation in almost all the cases 
at various forums.

 If the tax is already deposited by the 
Contractors then it is expected that the 
Government should issue some clarification 
for not taking any action against such 
principals who have failed to deduct the 
tax. Useful reference can also be made to the 
decision of Hon’ble Supreme Court under 
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Income Tax Act in the case of Hindustan 
Coca Cola Beverages Ltd. Appeal (civil) 
3765 of 2007 dated 16-08-2007 wherein it is 
held that ‘No demand on the tax deductor if the 
deductee has discharged the tax obligation.’ 

 The other fall out of the paragraph 115 
is about the claim of setoff on purchases 
of goods used by the developer/builder 
in construction till the prospective buyer 
books the flat. Relying on the wordings 
of clauses (g) and (h) of rule 54 of MVAT 
Rules, the developer/builder will not be 
able to claim the setoff on such purchases 
as the purchases are used in construction/
erection of immovable property. Again 
quantifying such setoff is an issue which 
will have to be tackled in individual cases 
depending upon the facts of that case. 

(iii) Deductions not mentioned in Rule 58
 Many costs are incurred by the developer in 

addition to labour/services and cost of land. 
Some of them are enumerated below: (i) 
Loading cost of TDR, (ii) Premium payable 
to government for availing additional 
FSI (iii) Payment to be made to BMC in 
respect of development charges, scrutiny 
fees (iv) Cost associated with acquiring 
development rights (v) IOD deposit and 
premium to be paid for deficiencies in open 
spaces (vi) Land revenue/NA charges (vii) 
Solicitor fees (viii) RCC Consultancy fees 
(ix) Municipal assessment charges for land 
under construction (x) Storm water drainage 
charges (xi) Debris removal charges (xii) 
Sewerage benefit charges (xiii) Amount 
paid to existing tenants/amounts paid to 
the project affected people (xiv) Stamp 
duty charges (xv) Registration charges (xvi) 
Rent for providing alternative temporary 
accommodation (xvii) Shifting charges 
(xviii) Borrowing costs (xix) Brokerage 
and marketing expenses (xx) Plan sanction 
charges, premium/ development charges 
to competent authorities like MHADA, 
Corporation etc. If the builder/developer is 

opting for deduction as per rule 58(1) then 
according to the assessing authority as these 
charges do not fall in any of the categories 
mentioned therein the said expenses can’t 
be claimed as deduction from the contract 
value. 

 According to me the approach of the 
authority is not correct as the list of 
deductions as mentioned in rule 58 is as 
per the formula which has been prescribed 
in Gannon Dunkerley II [88 STC 204 (SC)]. 
The formula suggested in the said judgment 
is only illustrative and not exhaustive. Time 
and again in various judgments it has been 
categorically held that in a works contract, 
what is open to the State Government is 
to tax the value of the goods at the time of 
incorporation in the works. Thus, not only 
the deduction towards the expenses stated 
above but also regarding some part of the 
expenses appearing in profit and loss is 
required to be allowed while arriving at the 
value of goods used in works contract. 

 The wordings of sub-rule 1 of Rule 58 
also support the above view. The opening 
line reads as `The Value of the goods at 
the time of the transfer of property in the 
goods (whether as goods or in some other 
form) involved in the execution of a works 
contract may be determined by effecting 
the following deduction…… ’ Thus based 
on these wordings one can say that if there 
are other expenses which are not related 
to supply of goods then one can claim the 
deduction from the total contract value. 

(iv) Self owned machinery/tools used in Works 
Contract Deduction 

 Rule 58(1) provides for various deductions. 
Clause (d) provides for deduction towards 
charges for obtaining on hire or otherwise 
machinery and tools for the execution of 
works contract. If the contractor uses his 
own machinery then how to claim the 
deduction under this clause?
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 The tax on transfer of property in goods 
(whether as goods or in some other 
form) involved in the execution of a 
works contract falling within the ambit 
of Article 366 (29A)(b) is leviable on the 
goods involved in the execution of a works 
contract and the value of the goods which 
are involved in the execution of works 
contract would constitute the measure for 
imposition of the tax.

 When an assessee instead of taking the 
machinery and tools on hire, purchases the 
machinery and tool and employs them in 
the execution of the works contract, he is 
entitled to deduction, which represents the 
labour charges, in substitution of which 
the machinery and tools were employed. 
The same cannot be denied to him, even if 
the own machinery is employed. As held 
by the Apex Court in the case of Gannon 
Dunkerley [88 STC 204] regarding the 
various deductions that `The amounts 
deductible under these heads will have 
to be determined in the light of the facts 
of a particular case on the basis of the 
material produced by the contractor.’ the 
assessing authority has to consider the 
material produced by the assessee on record 
keeping in mind that for deploying the 
same machinery and tools, if it had been 
taken on lease what is the hire charges, 
which he should have paid and also take 
into consideration other circumstances, 
which may be relevant to the case on hand 
and determine the amount deductable 
under the aforesaid head. [Larsen And 
Toubro 68 VST 353]

 Relying on the same decision of the Apex 
Court in the case of Gannon Dunerley II 
[88 STC 204], the Karnataka High Court in 
the case of Larsen and Toubro [34 VST 53] 
held that ‘depreciation has to be necessarily 
permitted as a deduction on the premise that it 
is equivalent to the hire charges as is otherwise 
provided in Clause (d)’

(v) Std Deduction as per Rule 58 whether 
before or after claiming land deduction

 On 29th January, 2014 amendments are 
made in Rule 58 retrospectively from 20th 
June, 2006. One of the amendment is made 
in Rule 58(1) by making changes to the Note 
in which it is now provided that before 
applying the percentage as mentioned in 
the table, the cost of the land as provided 
in Rule 58(1A) is required to be deducted. 
In many cases dealers have applied those 
percentages before considering the cost of 
land. Thus in such cases it is likely that the 
assessment will result into dues [as he has 
taken more deduction]. If the amendment 
is considered as clarificatory in nature then 
definitely it will relate back from the date of 
inception i.e. 20th June, 2006, however if the 
same is not considered as clarificatory then 
it will operate from the date of amendment 
i.e. 29th January, 2014.

 According to me this amendment is 
clarificatory in nature. If we consider the 
judgment of Supreme Court in the case 
of Larsen and Toubro, the contract of 
construction of flat is a composite contract 
consisting of works contract and a contract 
to sell immovable property and therefore 
as regards the works contract as the dealer 
is unable to maintain the record towards 
the labour and service component, he is 
applying the percentage as per the table 
mentioned in sub-rule 1 of Rule 58 of 
MVAT Rules. Thus this percentage has to 
be certain percentage of the value of the 
works contract and not the percentage of 
total contract value as such contract also 
consists of the value towards sale of land.

(vi) 100% RCC framework – entire building or 
qua flat

 While replying to query No. 2 in trade 
circular 12T of 2014, it is clarified by 
the Commissioner that the 100% RCC 
framework means 100% framework of 
the entire building. With due respect I 
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am of the opinion that this clarification is 
not correct. Construction of each flat is an 
independent works contract. Therefore the 
stage of completion as specified in sub-rule 
(1B)(a) will have to be applied in relation to 
such individual works contract. Secondly 
Column 2 of the Table in this sub-rule is 
titled as ‘Stage during which the developer 
enters into contract with the purchaser’. 
Thus here also the stage in relation to that 
individual contract is contemplated and 
therefore ‘100% RCC framework’ is in 
relation to that individual flat and not in 
relation to the entire building.

 In some cases only part occupancy 
certificate is received. For example 
occupancy certificate is received for one 
wing or up to certain floors, though 
the subsequent slabs or construction of 
subsequent floors is not taken up. In 
such a case how to determine the stages 
as mentioned in the table. If 100% RCC 
framework of the entire building as clarified 
by the Commissioner in the trade circular 
is considered then in spite of the fact the 
occupancy certificate is obtained for few 
flats the officer will try to levy the tax on 
55% of the contract value. 

(vii) Certificates to prove stages of construction–
Non production-effects thereof 

 Rule 58(1B) (a) now prescribes the stages 
during which the developer enters into a 
contract with the purchaser and the amount 
to be determined as value of goods in works 
contract as per those stages. Sub-clause 
(b) to sub-rule (1B) provides that for the 
determination of value of goods sold as 
per Table, it is necessary for the dealer 
to furnish a certificate from the Local or 
Planning Authority certifying the date of 
completion of the stages referred in Table. 
Where such authority does not have a 
procedure for providing such certificate 
then such certificate from a registered RCC 
consultant can be furnished by the dealer.

 As the amendment is retrospective in nature, 
there is difficulty in proving the above stages 
on the basis of certificates mentioned above. 
There is no law which mandatorily requires 
the local or planning authority to certify 
the date of completion of such stages. The 
developer approaches such authority for the 
Commencement Certificate and thereafter 
directly for ‘Occupancy Certificate’. There 
is no such trend in the industry which is 
followed to obtain the certificates in between 
stages. In fact there is no procedure as such. 
No records are available with any authority 
for certifying completion of such stages 
relating to the period prior to 29th January, 
2014. In such circumstances how such 
authority can issue such certificate? This 
requirement of certificate is impossible to 
perform and therefore is going to give rise to 
lot of litigation and will be challenged in the 
court of law. 

 Sub-rule (b) of Rule 58(1B) gives an 
alternate of such certification from 
registered RCC Consultant where the 
authority does not have the procedure for 
providing such certificate. Thus firstly the 
developer will have to find out whether 
the local authority have the procedure 
to issue such certificates if not then, he 
has to approach the registered RCC 
Consultant for obtaining such certificates. 
But the issue is, does the RCC consultant 
certify such stages? In reality the RCC 
consultant certifies the ‘Structural Stability 
Certificate’. The Architect co-ordinates in 
getting the ‘Commencement Certificate’ 
and ‘Occupancy Certificate’. There is no 
practice of obtaining the certificates as 
stated in the sub-rule (1B)(a) from registered 
RCC consultant. Thus the builder will have 
to make a specific request to the registered 
RCC Consultant to certify the stages. As 
these are all past events, the dealer will 
have to produce the relevant record based 
on which the RCC Consultant may be able 
to issue the certificate.
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 If however such certificates are not obtained 
then relying on sub-rule (1C) of rule 
58 the entire value as determined after  
deductions under sub-rules (1) and (1A) 
from the values of entire contract, shall be 
taxable. 

 In some cases the purchasers purchase 
the flat, occupy it and start residing after 
completion of construction in all respect 
but before actually receiving ‘Occupancy 
Certificate’. The gas connection is given, 
the electricity bill is in his name, if they 
have obtained the loan then the financial 
institution’s inspection report are also on 
record. The licences of operation of lift 
and completion for formalities of STP, rain 
water harvesting, Garbage Disposal Plant 
etc. have been obtained. The NOC from 
various departments such as fire, water, 
security etc. which are mandatorily required 
are also been granted. Thus practically 
it is a completed flat but the ‘Occupancy 
Certificate’ in respect of those flats are not 
yet received. In such cases, whether the 
assessing officer should consider the stage 
as per serial No. (d) ‘After the Completion 
of 100% RCC framework to the Occupancy 
Certificate’ and thus levy tax as per the 
percentage mentioned in the table (55%). 
It is not justified to levy tax by considering 
the value of material @ 55% of the contract 
value even though no material is used after 
the purchaser entered into the contract with 
the builder. 

 If the production of certificates is a 
mandatory requirement then the dealer will 
have to pay the tax as per dates supported 
by the certificates and not otherwise because 
this is what clause (b) of Sub-rule (1B) of 
rule 58 provides for. Because of the past 
events, this is going to cause hardships to 
the developer and in some cases he will not 
be in a position to get these certificates and 
therefore at the time of assessment it will 
result in extra demand.

 Are these certificates mandatory? If the 
dealer proves by other evidences that the 
flat is sold after completion and no work 
is carried out after the sale of such flat, will 
that be considered as a valid compliance? 

 The wordings used in clause (b) of sub-
rule (1B) are ‘for the determination of value 
of goods sold as per Table, it shall be necessary 
for the dealer to furnish a certificate from the 
Local or Planning Authority’. Various courts 
have held that the use of the word ‘shall’ 
do not conclude the matter. The word is 
no doubt obligatory in its ordinary import. 
But it need not be given that connotation in 
each and every case, and a provision can 
be interpreted as directory despite the use 
of the word `shall’ with reference to the 
context the subject matter and the object of 
the statute in use.

 If we go through the Marathi version of the 
said notification then the corresponding 
words used are  l³ee yeeyele®es ÖeceeCehe$e mLeeefvekeÀ efkeÀbJee efve³eespeve 
ÖeeefOekeÀjvekeÀ[tve IesCes DeeJeM³ekeÀ Demesue. [means necessary] 
Thus it means getting these certificates are 
necessary to prove the stages. If we go to 
the next sub-rule (1C) it is stated that `if the 
dealer fails to establish the stage….’. The 
words used here are not `fails to produce 
the certificates as mentioned in clause (b) of 
sub-rule (1B)’. Thus conjoint reading of both 
i.e. clause (b) and sub-rule (1C) I am of the 
opinion that production of these certificates 
are not mandatory and if the dealer proves 
by other evidences the stages of completion 
then the claim should be allowed.

 Recently the Hon’ble Karnataka High Court 
in the case of Ittina Properties (P) Ltd. by 
the judgment dated 15th July 2014 [I.T.A. 
Nos. 556 of 2013 and 105 of 2014] while 
deciding the issue under section 80 IB of the 
Income tax Act held that ‘Neither under the 
BDA Act nor under the Karnataka Municipal 
Corporation Act nor under the Karnataka 
Municipalities Act, there is any provision for 
issuance of a completion certificate. There is 
a provision for sanction of a plan, issue of a 
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licence, issue of a commencement certificate 
and issue of an occupancy certificate. In those 
circumstances, if the Revenue were to insist on 
production of a completion certificate, they are 
asking the assessee to do something which is 
impossible and which is not proper in law’.

 Secondly, whether the Government can 
make the procedural compliance mandatory 
retrospectively? 

 Poser: The Registered RCC consultant 
appointed by the builder refuses to give 
the certificates and another Registered 
RCC consultant is not ready to issue the 
certificate. In such situation, how the 
builder can prove the stages of completion 
as stated in sub-rule (1B)(a) of Rule 58?

(viii) Composition Method–Deduction of Cost 
of Land

 While replying to the query relating to 
options available to the developer to pay 
the liability during the period 20th June 
2006 to 31st March 2010, it is clarified by 
the Commissioner in the FAQ attached to 
circular No. 14T of 2012 that if the builder 
opts to pay the tax under composition 
scheme prescribed under rule 42(3), then 
he has to pay the tax on entire value of the 
contract @ 5% without taking the deduction 
of cost of land. Whether this is correct 
proposition? 

 No doubt the Government is empowered 
to prescribe the option to pay the tax under 
composition scheme. But this will apply 
only to the contracts which are works 
contract per se. What if the contract is a 
composite contract i.e. works contract as 
well as something else? 

 The Hon’ble Supreme Court in Larsen and 
Toubro [(2014) 65 VST 1 (SC)] at paragraph 
93 has stated that, `After all, the term 
“works contract” is nothing but a contract 
in which one of the parties is obliged to 
undertake or to execute works. Such activity 

of construction has all the characteristics or 
elements of works contract. The ultimate 
transaction between the parties may 
be sale of flat but it cannot be said that 
the characteristics of works contract are 
not involved in that transaction. When 
the transaction involves the activity of 
construction, the factors such as, the flat 
purchaser has no control over the type and 
standard of the material to be used in the 
construction of building or he does not 
get any right to monitor or supervise the 
construction activity or he has no say in 
the designing or lay-out of the building, in 
our view, are not of much significance and 
in any case these factors do not detract the 
contract being works contract insofar as 
construction part is concerned’. 

 Further at paragraph 111 it is stated that 
`Seen thus, there is nothing wrong if the 
transaction is treated as a composite 
contract comprising both a works contract 
and a transfer of immovable property and 
levy sales tax on the value of the material 
involved in execution of the works contract’.

 It means in a contract for sale of flat the 
element of works contract is restricted to 
the construction part alone and will not 
include the element of undivided interest in 
land which is getting transferred to the flat 
purchaser. 

 Considering this position in the law, the 
composition under section 42(3) has to 
be applied only to the works contract 
component in the composite contract of the 
type mentioned above [sale of flat along 
with undivided share in land underlying 
such flat].

 The wordings of section 42(3) also supports 
the above view as it states that the dealer 
is required to pay five percent of the total 
contract value of the works contract in 
the case of construction contract. In case 
of sale of flat, if the tax is required to be 
levied treating it as a works contract then 
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to arrive at the value ascribed to the works 
contract which is a part of composite 
contract of works contract and contract to 
sell immovable property, the deduction 
towards cost of land will have to be given. 

 Even if one decides to pay the tax under 
Rule 58 of MVAT Rules and chooses to 
apply the percentage mentioned in the 
table prescribed in sub-rule (1) of Rule 
58 towards the deduction from the total 
contract value, the cost of land is required 
to be deducted first before applying the 
percentage. So here also the legislature 
has contemplated that in building contract 
there is third element apart from goods 
and services which comprises transfer 
of immovable property and therefore a 
separate deduction towards such is required 
to be granted and therefore provided for.

(ix) Back to Back Contract–Liability of 
Contractor on Difference/profit margin

 When a contract is awarded for X amount 
and the entire contract is sub-contracted for 
Y amount then whether the main contractor 
is liable to pay tax on X-Y amount. 

 According to me the main contractor is not 
liable to pay the tax on differential amount. 
[His profit earned]. 

 As nothing is purchased by the main 
contractor which is transferred to the 
principal, there is no liability to pay the tax. 
Again relying on the judgment of Hon'ble 
Supreme Court in the case of Larsen and 
Toubro [17 VST 001] wherein it is held 
that `Once the work was assigned by 
the contractor to the sub-contractor, the 
contractor ceased to execute the works 
contract in the sense contemplated by article 
366(29A)(b) because the property passed 
by accretion and there was no property in 
the goods with the contractor which was 
capable of re-transfer, whether as goods 
or in some other form. Thus in such a case 
the work executed by the sub-contractor 

resulted only in a single transaction and not 
multiple transactions’. 

 The Hon’ble Tribunal in the case of NCC 
SMC unity (JV) vs. State of Maharashtra VAT 
S.A. 127 of 2010 dated 04-12-2012 held that 
the main Contractor is required to pay the 
tax on his profit margin when he has opted 
for composition under section 42(3). While 
arguing though the Judgment of Larsen and 
Toubro [17 VST 1] is quoted for claiming 
single sale from sub-contractor, the Tribunal 
opined at paragraph 16 that ‘for this reason 
alone the appellant cannot avoid liability to pay 
tax under MVAT Act. Once the dealer has opted 
for composition, the only deduction available is 
payment to sub-contractor and on the balance; 
he is required to pay the tax. 

 With due respect, I do not subscribe to this 
view. If the property in goods involved in 
works contract is getting transferred from 
sub-contractor to principal and if there 
is nothing which is getting transferred 
from main contractor to principal where 
is the question of paying the tax by the 
contractor? This is not a case of avoidance 
of tax. If the law declared by Supreme 
Court says that in case of deemed sale, 
there is only one sale effected from the sub-
contractor to the principal, the assessee has 
only followed that law while discharging 
his liability under the law. 

 One school of thought is also of the opinion 
that as held by Bombay High Court in the 
case of MCHI, the tax has to be paid by 
the method prescribed under the law and 
no other method should be adopted for 
paying off the liability. Thus as far as works 
contract is concerned the method prescribed 
under Rule 58 is to be followed. If the dealer 
opts for composition u/s. 42(3) is opted 
then the tax as per composition method is 
to be paid. If the method under Rule 58 
(actual deduction or standard deduction) 
is followed then after taking the deduction 
of payment made to the sub-contractor, the 
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balance which remains [profit margin of 
the contractor] will have to be offered for 
tax. Similarly under composition method 
the only deduction available is the payment 
made to sub-contractor. So in this case 
also the contractor has to pay the tax on 
the balance which is available after taking 
the deduction of the amount paid to sub-
contractor. 

 In my humble opinion, this view is not 
correct. The opening words of Rule 58 
read as `The value of the goods at the time 
of the transfer of property in the goods 
[whether as goods or in some other form] 
involved in the execution of the contract…..’ 
Similarly the opening line of section 42(3) 
reads as ‘Where a dealer liable to pay tax 
on the sales effected by way of transfer of 
property in goods [whether as goods or in 
some other form] involved in the execution 
of a works contract…..’ As stated above 
there is nothing in the hands of the main 
contractor the property of which is getting 
transferred to the principal. Thus neither 
Rule 58 nor section 42(3) is applicable to the 
main contractor and therefore even in view 
of Bombay High Court judgment there is no 
non-compliance. 

 If the above interpretation is held as correct 
then another question which is required 
to be answered is whether the turnover 
relating to contract which is wholly 
subcontracted [back to back contract] is 
required to be considered for the purpose 
of calculating the turnover in case of the 
main contractor and thereby consider it  
for the purpose of section 61 of the MVAT 
Act?

 Poser: `X’ a registered Dealer under 
MVAT Act received a contract for 9 crores 
for construction of Road in the State of 
Maharashtra from Government on 10th 
April, 2013. X sub-contracted this entire 
contract to another registered dealer under 

MVAT Act `Y’ for 8.5 crores. X has no 
other receipts than 9 crores which he 
received before 31st March, 2014 as the 
entire work of construction of road got 
completed in that year. X paid 8.5 crores 
to Y before 31st March, 2014. Does X will 
have to file audit report in Form 704 u/s. 61 
of MVAT Act for the Year 2013-14? 

 The next issue is whether the contractee 
is required to deduct tax at source under 
section 31 of MVAT Act in cases where back 
to back contracts are given?

 Poser: As there is no sale effected by the 
main contractor in case where the entire 
contract is sub-contracted, can the principal 
deduct tax at source under section 31(1)(b)
(i) of MVAT Act while making payment 
to the main contractor? If the answer is in 
the affirmative, is the defense of proviso 
to this clause which reads as ‘Provided 
that, the quantum of such deduction shall 
not exceed the quantum of tax payable 
towards such works contract’ is available 
to the contractor to argue that as no tax is 
payable towards such works contract, no 
tax be deducted under this clause. 

 Section 31(1)(a) reads as under

 ‘……….require any dealer or person or class 
of dealers or persons (hereinafter in this section 
referred to as “the employer.”) to deduct the tax 
or such amount of tax as may be specified in the 
notification, payable on the purchases other 
than the purchases to which section 8 applies, 
effected by them in the period or periods specified 
in the said notification.

 If we apply the judgment of Hon’ble 
Supreme Court in the case of Larsen and 
Toubro [17 VST 1] then the property in 
goods gets transferred directly from the 
sub-contractor to the principal which means 
the purchases are affected by the principal 
from the sub-contractor. And therefore the 
provisions of this section are not applicable 
to main contractor. 
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 The Explanation to section 31(1)(a) reads as 
under :

 Explanation. For the purposes of this section, 
the tax payable on purchases shall mean the 
sum collected separately from the said 
employer by way of sales tax by the 
supplier on the corresponding supplies effected 
by him in the said period or periods and the 
deduction is to be made from the sums payable 
to the supplier on account of the said supply.

 In normal circumstances or because of the 
understanding in this industry, as the works 
contract is awarded by the principal to the 
main contractor, the main contractor raises 
the bill on the principal though the entire 
work is executed by the sub-contractor and 
the tax is collected by the main contractor. 
So even though in true sense he is not a 
supplier of goods for the material used in 
works contract by the sub-contractor, tax 
is collected by him. If this is the case then 
relying on the wordings of this explanation 
department may apply the provisions of 
this sub-section to the main contractor. 

(x) Rate of tax

 During the execution of the contract the 
issue which everybody faces regarding 
applying the rate of tax to the goods sold 
which are used in the contract and the 
property in which ultimately got transferred 
from the contractors to the owners.

 In `works contract’ the property in the 
goods gets transferred to the contractee 
as soon as the goods or material used are 
incorporated to the movable/immovable 
property by principle of accretion (unless 
contrary is provided for). Thus the rate of 
tax will depend upon the form of the goods 
at the time of incorporation of goods in the 
contract. E.g. bricks/tiles are used as it is 
and therefore the rate applicable to bricks 
will apply. However if steel is purchased 
from which window is fabricated and the 

said window is erected in building then 
though the steel is purchased at 4%, the 
builder will have to pay the tax @ 12.5% 
on purchases of steel used in fabrication 
of window which is ultimately fixed to 
building. 

 Poser: In normal circumstances when 
nothing is provided in the contract to 
the contrary, is it possible to argue that 
in case of works contract the property 
in goods is transferred when the goods 
are appropriated to the contract i.e. in 
above example when the steel is used 
for fabrication, the property therein 
passed to the contractee even though the 
resultant window is not yet affixed to the 
building and thus the applicable rate for 
considering the sale of steel will be 4% 
and not 12.5%. 

(xi) Liability to pay Interest

 Will there be any liability to pay interest on 
the payments which are made as per the 
returns filed on the basis of the notification 
issued on 29th January, 2014 amending Rule 
58 for the previous period?

 The Apex Court in the case of Larsen and 
Toubro [65 VST 1] read down Rule 58(1A) 
of MVAT Rules 2005 and therefore the State 
Government amended Rule 58 on 29th 
January 2014. Before the amendment, based 
on the then Rule 58, it was not possible 
to quantify the liability and pay the same 
and therefore for the previous period, the 
interest should not be asked for. 

 Useful reference can be made to the 
decision of Hon’ble Supreme Court in 
the case of Star India Pvt. Ltd. [Civil 
Appeal Nos. 5399 and 5400 of 2004 dated  
30-03-2005] wherein it is held that ‘While it 
is permissible for legislature to retrospectively 
legislate, such retrospectively is not permissible 
to create an offence retrospectively. The liability 
to pay interest would only arise on default and is 
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really in the nature of a quasi-punishment. Such 
liability although created retrospectively could 
not entail the punishment of payment of interest 
with retrospective effect’. 

 In fact even today it is not possible to 
quantify the liability and therefore the 
builder will have a good case to argue that 
no interest is chargeable for the previous 
period till the appropriate amendment 
is made to arrive at the correct liability. 
However as the order passed under section 
30(2) is non-appealable, the dealer will have 
no other alternative but to knock the doors 
of the Bombay High Court to get relief in 
interest. 

(xii) Construction with special arrangements

(a) JV Agreements 

 The term ‘JV’ (Joint Venture) is not a 
legal term defined in any law. But in 
commercial parlance it is a commonly 
used term, especially in Real Estate 
Industry because of its advantages. 
By entering into JV, Land owner 
gets a better price for his land at the 
same time Builder/developer does 
not have to block the capital in land 
acquisition and thus with minimum 
investment can start his project. Thus 
it is an arrangement where the land 
owner and developer come together 
for `exploitation’ of land. No actual 
sale of land takes place from the land 
owner to Builder. 

 There are different models in which the JVs 
work. E.g. On built up sharing basis or on 
Revenue sharing basis.

(1) Revenue Sharing

 In revenue sharing a new entity is 
created by constituting say ‘AOP’. The 
Development rights are transferred to this 
new entity by the Land owner. Developer 
does the construction. The flats are sold by 

the new entity and the profits are shared 
in the proportion decided between the 
developer and land owner. In this case 
the assumption is that the AOP buys  
the construction material in their own  
name. 

 In such cases, the AOP will be treated as a 
normal builder. The ‘AOP’ will have to pay 
the tax under the provisions of MVAT Act 
and thus there are no complications in such 
arrangement. 

 Poser: What will happen if the developer 
buys the construction material in his own 
name, constructs the building, the booking 
are accepted by AOP. Money goes into 
AOP towards sale of flat and then the 
profit is shared in the proportion decided 
between the developer and land owner. In 
such a situation who is entitled to claim 
set off is million dollar question?

(2) Built up Sharing 
 The complications may creep in if the 

JV work on the arrangement of built up 
sharing basis. In this arrangement the land 
owner receives certain percentage of built 
up area as a consideration for giving up the 
development rights. The builder is required 
to construct the agreed built up area for 
land owner. This built up area is handed 
over to the land owner who may sale it in 
the open market as per his convenience and 
the contractor sells the remaining built up 
area which he has constructed. 

 Now the first issue is what will be the 
position of the builder/developer 
constructing for the land owner as a 
consideration for getting development 
rights. i.e. land owner giving the 
development rights and in consideration 
receiving readymade flats. From the 
point of view of the builder, he receives 
development rights and in return constructs 
flats for the land owner. In this case does 
the builder is required to pay sales tax on 
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the goods used in construction of flat which 
are handed over to the land owner? 

 The answer to my mind for the same 
shall be negative. The reason, being no 
monetary consideration flowing from the 
land owner to the builder for transfer of 
property in goods used in construction of 
flats. Though the transaction is a deemed 
sale as contemplated under Article 366(29A)
(b) of the Constitution, the said sale will not 
be taxable under the provisions of MVAT 
Act for want of monetary consideration.

 The Hon’ble Supreme Court in Gannon 
Dunkerley II held that ‘if the legal fiction 
introduced by Article 366(29-A)(b) is carried to 
its logical end, it follows that even in a single 
and indivisible works contract there is a deemed 
sale of the goods which are involved in the 
execution of a works contract. Such a deemed 
sale has all the incidents of the sale of 
goods involved in the execution of a works 
contract where the contract is divisible into 
one for sale of goods and the other for supply 
of labour and services’ Thus as normal sale 
contract should have all the ingredients of 
sale, so also the deemed sale. 

 There are series of judgments wherein it 
is held that if consideration is not ‘money 
consideration’ then the transaction is not 
a sale transaction. Sufficient if I quote the 
latest Judgment of Bombay High Court in 
the case of Kirloskar Copeland Ltd. [71 VST 
300] and age old judgment of the Hon’ble 
Supreme Court in the case of Devi Dass 
Gopal Krishnan (1967) 20 STC 430 (SC) 
wherein it has been held that in order to 
constitute a sale, it is necessary that; 

(i)  there has to be a transfer of title to the 
goods which is supported by monetary 
consideration; and (ii) the words 'valuable 
consideration' take colour from the 
preceding expression 'cash or deferred 
payment' which would mean some other 
monetary payment in the nature of cash or 
deferred payment.

 The issue being discussed wherein the 
builder is not deriving consideration 
in monetary terms but in the form of 
development rights, the said transaction 
will not be taxable under the provisions of 
MVAT Act.

 The FAQs published on the Mahavat 
website also concurs this view. [FAQ  
No. 25].

 Moving on to the next issue is that after 
completion of the flats, if the land owner 
sells it in the open market then what will be 
the position? If the said flats are sold after 
completion then relying on the judgment 
of K. Raheja [SC], the said sale will not 
be taxable in the hands of the Builder/
Developer

 Now, in the case where the land owner 
allows the builder during construction to 
take the bookings of the flats allotted to him 
and accordingly the builder starts accepting 
payments on behalf of the land owner and 
allots the flats to the prospective buyers; it 
is questionable whether there shall be any 
sales tax liability under the MVAT Act. If 
yes, who shall be liable to pay the same?

 In the above case I am of the opinion, that no 
liability will arise for the builder as well as 
for the landowner. The builder shall not be 
liable to pay the tax, as sale of the material 
used in construction of flats constructed for 
land owner, is effected to the land owner 
for which no monetary consideration is 
received. Even the land owner is not liable 
to pay the tax as there cannot be second 
deemed sale from the land owner to the 
prospective flat purchaser of the material 
used in construction of those flats. 

 In short builder is not required to pay as no 
consideration is received by him and land 
owner is also not required to pay as there 
can’t be second deemed sale of the material 
used in construction of flat. 
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 Even it is argued that by applying the 
decision of L&T [17 VST 1] property in 
goods gets transferred from the builder 
to the prospective buyer who has booked 
the flat and therefore the builder is liable 
to pay the tax, still it can’t be taxed as 
the consideration of it has already been 
received by the developer in the form of 
Development Rights. The money received 
from the prospective buyer is not for the 
sale of material used in construction of flat. 
That money is received by the builder on 
behalf of the land owner and not for the 
deemed sale of goods used in construction 
of flat. 

(b) Redevelopment 

 The flourishing scarcity of land especially 
in Mumbai, has let the developer towards 
considering the old building for the purpose 
of redevelopment for which the builder 
approaches the existing society. The builder 
demolishes existing structures, constructs 
new flats for the existing flat owners free 
of cost or at additional cost depending 
upon the understanding. The additional 
flats which he could construct because of 
additional FSI are sold to new customers.

 In these types of transactions the following 
issues need to be addressed: 

 Whether the builder is required to pay 
tax on the value of the material used in 
the construction of flats for the existing 
society members? In accordance to my 
understanding, when the existing flat 
owners are given flats of the same area or 
of more area free of cost, the builder is not 
required to pay any tax for the reason that 
no consideration is flowing to him for such 
construction. 

 If the existing flat owners are paying for the 
extra space which is being constructed for 
them and allotted to them, the builder will 
have to pay the tax on the value of material 

used for construction of such extra area 
allotted to exiting society members.

 As regards to the sale of flats to new 
customers the builder will have to pay the 
tax in the normal manner by adopting any 
of the methods prescribed under the MVAT 
Act and Rules.

 The actual difficulty will arise at the time of 
calculating the liability. E.g. how to calculate 
the value of material going into construction 
of flats for existing society members, and 
new members or for existing members but 
for constructing additional area for a price. 
At the same time claiming of corresponding 
setoff or deduction of various expenses 
incurred for redevelopment like 
expenses incurred for making temporary 
arrangement for stay of existing society 
members, TDR purchased etc. are the other 
difficulties because of which it is not easy 
to calculate the exact liability of the builder 
in such cases and as stated above as also 
because of the retrospective amendments 
and the decision of the Supreme Court that 
came in 2013. 

(c) Redevelopment–Slum Rehabilitation 
Scheme 

 Under this scheme, Flats are being 
constructed on the land owned by 
the builder and handed over to the 
implementing authority like MMRDA. 
Builder incurs the construction cost and 
gets TDR in exchange. The builder may 
use such TDR or sell it in open market, the 
price of which is market driven. Whether 
the builder is liable to pay tax on value of 
material used in such construction?

 Here the first assumption is that such type 
of contract is a works contract and not a 
contract for sale of immovable property. 
The builder for constructing the tenements 
on the land that belongs to him, is getting 
TDR as a consideration. TDR though can 
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be sold in the market is not `money and 
can’t be equated with money and therefore 
the builder will not have to pay any tax on 
such construction. Even if the TDR is sold 
in the market, the value received for sale 
of such TDR cannot be considered as a sale 
value of the material used in construction 
of tenements. Both the transactions i.e. 
constructing tenements in exchange of 
TDR and selling TDR in the market are 
independent transactions and are not 
related so as to consider for the purpose of 
taxation under the provisions of MVAT Act. 

 It is important to note that, if the value 
of the tenement is fixed in Rupee terms 
and instead of paying that in monetary 
terms it is paid in the form of TDR then 
in that case the builder/developer will 
be liable to tax under the provisions of 
MVAT Act provided the contract is a works 
contract. However where the contract itself 
is a contract to sell immovable property 
and not to construct the tenements and 
transfer the same then the matter will be 
different and the same should not come 
within the ambit of MVAT Act being sale 
of immovable property even though the 
consideration is received in monetary terms. 
Thus everything is dependent upon `terms 
of the contract’.

5. Hitches that would be faced at the time of 
assessment of a builder/developer for the 
period 20th June, 2006 to 31st March, 2010: 

 Soon the assessments of the builder/
developer will be taken up. I have listed 
down some practical problems for which 
we have to pen out the solutions before 
heading towards assessment.

OUTPUT END / SALES RECONCILIA–TION

i. Land Deduction under Rule 58(1A)

 In order to derive onto the value of taxable 
goods, land deduction for each of the flats 
will have to be identified.

 It is difficult / impossible to arrive at 
the land value for individual flats as each 
agreement is entered at a different date.

ii.	 Determination	of	Gross	Profit

 As the projects are spread over various 
years, majority of the builders have 
followed project completion method 
wherein profit is recognized in the at 
the end of the project. It is difficult to 
determine gross profit on a yearly basis (for 
considering it as a deduction towards profit 
earned in relation to supply of labour).

iii. Determination of value of goods involved in 
works contract under Rule 58(1B)

 Under Rule 58(1B), where value of goods 
involved in works contract depends on 
stage during which the developer enters 
into a contract with the purchaser, following 
are the issues:

– The production of the records as 
contemplated by Rule 58 is not 
feasible especially where the 
certificates are required from the 
Local Authority/ Registered RCC 
consultant and that too for previous 
periods.

– In majority of the cases, minimum 
55% of value of goods will be taxed 
mandatorily, as Occupancy Certificate 
is received after construction is 
complete and all documents are 
submitted to Local Authority. 
However Local Authority takes time 
to issue Occupancy Certificate. 

 Hence, the question is whether date 
of application or date of issue which 
of the two shall be considered for 
determining the stage during which 
the developer enters into a contract 
with the purchaser?
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– Also tracing stages for each flat of 
Housing Projects in the previous 
period is cumbersome and in some 
cases even impossible. 

– Further how shall one procure 
back-dated certificates from RCC 
Consultant?

 Also, what type of documents needs 
to be procured & produced before 
such RCC consultants to acquire such 
stage-wise completion certificates?

– What would be the date of entering 
contract with purchaser? (date 
of booking of first invoice or date of 
registering the agreement or any other 
date).

iv. Agreement-wise Working

 As per Para 115, the Apex Court in L&T 
has stated that "the value addition to the 
goods transferred after the agreement is 
entered into with the flat purchaser can 
only be made chargeable to tax by the State 
Government”. 

 It is difficult / impossible to assess value 
of the goods considering individual flat 
agreement which are entered at different 
point in time.

v. Rate of Tax

 Calculation of taxable value rate wise i.e. 
4%, and 12.5% is an issue i.e. whether to 
apply ratio considering the entire project 
or year wise? It is to be observed that 
considering year wise ratio will not give 
the scientific answer.

vi. Recovery of VAT from the customers

 From the point of view of builder/developer 
recovering the VAT amounts from the 
customers is difficult as the possessions of 
the flats are already handed over.

 Moreover some of the Flat owners have 
resold the flats. Also each flat owner 
would require & demand the tax liability 
calculations relating to his individual flat, 
which is impossible to calculate considering 
the present scenario.

vii. Schemes commenced prior to 20th June, 2006 
or schemes continued after 1st April, 2010

 It is impossible/difficult to calculate the tax 
liability considering the above situations 
as the stage of completion/purchases used 
therein all are required to be considered 
for arriving at the figure which is difficult 
to arrive at because of these two dates and 
no record as such is available to prove the 
situation on those two dates.

 INPUT END / PURCHASES 
RECONCILIATION

i. Methodology for Availing Set off

 There is no method prescribed for availing 
set off pertaining to each individual flats 
corresponding to the liability which needs 
to be worked out for the value addition to 
the goods transferred after the agreement is 
entered.

ii. Bifurcation of pre contract purchases and 
post contract purchases

– The dealer will have to make the 
bifurcation of pre contract purchases 
and post contract purchases and 
claim the setoff accordingly. This is 
again impossible unless and until the 
ratio methods are accepted by the 
department.

– From amongst them which of the 
ratios i.e. Ratio of Individual Flat or 
Ratio of entire building/scheme is 
to be applied under Rule 58(1B) for 
classifying the pre contract purchases 
and post contract purchases?
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– The normal issues like match-
mismatch report, non payment of tax 
by vendors, short filers etc. are not 
touched upon which are also going 
to increase the problems especially 
while disallowing the setoff when 
the builder/developer is claiming 
the setoff partially in a sense that the 
corresponding purchases are used 
in ongoing projects/new projects/
projects under composition scheme 
of 1% etc. 

 Considering these complexities, 
it is advisable to make the 
block assessment or project wise 
assessments depending upon the 
dealer and the record maintained by 
him so that some of the issues listed 
above will get resolved. 

6. Conclusion

 I could go on and on, but the time given 
is constrained. The issues discussed in this 
paper are just a tip of the iceberg. When the 
assessment of builders/developers will be 
taken up, the real challenges shall come to 
life. The new issues are likely to be raised 
and thus we will have to find the solutions 
depending upon the facts and circumstances 
of each case. 

 I have merely tried to touch upon the issues 
which we are facing as of this day. I have 
made efforts to find the answers. I am 
also aware that those answers are general 
in nature and will be changed time and  
again due to the facts of that particular  
case. 

 Though there are series of recent judgments 
on `works contract’ and though some of 
the issues are resolved because of those 
judgments, still no guidelines as such are 
available to call a particular contract as a 
`works contract’. One thing is clear, that 

the basic nature of the transaction is to be 
seen for which `dominant intention test’ 
can be applied. However, in case of works 
contract the dominant intention test is not 
relevant. The difficulty lies in how to figure 
out the real nature of the transactions. 
Builders/developers are now expecting 
clear guidelines so as to enable them to 
calculate/recalculate the exact liability 
which unfortunately is not possible as of 
this day.

 Let us hope some judgments are delivered 
or some more guidelines are issued by 
the Government to resolve these overdue 
pending issues.

2
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Questions & Answers 
CA. H.N. Motiwalla

Query No. 1 – Exemption under sections 54/54F

X is the owner of a flat, and he is also a  
co-owner in another flat with his wife. They 
wish to sell both these flats and invest the 
proceeds in a larger apartment,. X wishes to 
know whether such joint investment in one flat 
will be sufficient for capital gains exemption.

Answer:
Yes The main purpose of section 54 of the 
Income tax Act, 1961 is to give relief in respect 
of profits on the sale of a residential house. 
Section 54F of the Act, provides that where 
any capital gains arises from the transfer 
of any long term capital asset, other than 
residential house and the assessee purchases 
within one year before or after the date on 
which the transfer took place or construct 
within a period of three years after the date 
of transfer, a residential house the capital gain 
arising from the transfer would be exempt as 
per the aforesaid sections.

So, if X and his wife sell these properties 
and buys one big flat jointly for the purpose 
of their residence, then, they are entitled for 
exemption under section 54 or section 54F 
of the Act, in respect of investment made in 
residential house [see DCIT vs. Ranjit Vithaldas 
– 23 taxmann. Com (ITAT (Mum)].

Query No. 2 – Adjustment of demand 
against refund

P had offered capital gains to tax in the 
years in which the flats were sold and the 

moneys received by him and paid the tax. 
Subsequently, the Assessing officer re-opened 
the earlier year in which agreement was made 
and possession handed over, and brought the 
entire gains to tax in that year. The stand of 
the department has been upheld in appeal upto 
the High Court. P wishes to know whether the 
department will automatically adjust the taxes 
paid for the subsequent years or whether he 
has to claim refund for those years. How will 
interest be calculated, since the taxes have 
already been paid for other years?

Answer
The provisions of section 245 of the Act, are 
for the benefit of both department and the 
taxpayer. Therefore, it would be duty of the 
AO to set-off under this section if the assessee 
claims it and proves that he is entitled for 
refund as per N. C. Mukerjee and Co., vs. UOI 
[68 ITR 500 (SC)] and other judgments.

So P has to request the A.O. to adjust the 
refund of latter years against the demand of 
earlier years, if any.

After adjusting the refund, the A.O. has to 
calculate interest on the net demand.

Query No. 3 – Exchange of capital asset

Y wishes to sell his vacant land. The real estate 
agent is offering him another piece of land 
in exchange . Y want to retain the land as an 
investment and not construct any building. 
Will the exchange be subject to capital gains 
even though Y had not received any monetary 
consideration.
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Answer
The definition of transfer under section 
2(47) of the Act is an inclusive definition 
and includes an “exchange”. So, here Y is 
exchanging his land with another land.

However, section 48 provides that the 
amount of capital gain can be arrived by 
deducting two items from the “full value of 
consideration”.

The Supreme Court in CIT vs. George 
Hemderson & Co. Ltd. [66 ITR 622] and CIT 
cs. Gillanders Arbuthnot & Co. [87 ITR 407] 
held that the expression “full value of 
consideration” means the entire consideration 
received by the assessee and not the market 
value of the capital assets transferred.

Therefore, in case of an exchange , it would 
be necessary to value the property or goods 
received in exchange. Unless there is clear 
material to show that an asset of higher value 
has been exchanged for one of a lower value, 
there can be no capital gain [See Nila Products 
Ltd. vs. CIT [148 ITR 99 (Bom)and CIT vs. Mrs. 
Shrinbai P. Pumdole [129 ITR 448 (Bom.)]

Query No. 4 – Not deductible CSR 
expenses

A company, obliged to spend 2% of average 
net profits on Corporate Social Responsibility. 
Considering the fact that the mandates of 
the Companies Act on CSR specifies only 
expenditure specified in Schedule VII, which 
are not related to business. Further the CSR 
rules insist that the expenditure should not 
be in the course of business or undertaken for 
employees and families. Will this expenditure 
be allowed as business expenditure? Will it be 
treated on par with other statutory payments 
and be subject to 43B-

Answer
Explanation 2 has been inserted in section 
37(1) of the Act with effect from assessment 
year 2015-16 which reads as under:

“For the removal of doubts, it is hereby declared 
that for the purpose of sub-section (1), any 
expenditure incurred by an assessee on the 
activities relating to corporate social responsibility 
referred to in section 135 of the Companies Act, 
2013 shall not be deemed to be an expenditure 
incurred by the assessee for the purpose of the 
business or profession”

Further, there is no provision under section 
43B to consider such payment as statutory 
payments. Section 43B applies only when 
statutory payments are made and not only 
provided. While Explanation 2 of section 37(1) 
as mentioned above, completely prohibits 
deduction of such expenses whether incurred 
or paid.

Query No. 5 – Change in PAN Card

Particularly in India up to marriage of a 
lady/female her father’s surname has to be 
mentioned . After her marriage, her husband’s 
surname has to be recognised.

Now, is there any procedure for changing PAN 
card with her husband’s surname?

Answer
Yes, Please see “Online Application for 
Request for new PAN card or/and change or 
Correction in PAN Data (PAN change Request 
Form)"

Note: Please send your queries relating to 
Direct, Indirect & International taxation, 
Accounting & Auditing Standards and 
Company Law, FEMA etc. to AIFTP, having 
interest to the Members.
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Questions & Answers 
C. B. Thakar, Advocate

BRANCH TRANSFER VIS-A-VIS INTER STATE SALE – DISTINCTION  

Query No. 1
There are situations where there may be standing 
order but goods are delivered in smaller lots 
as and when required by the buyer. Goods 
dispatched in relation to such orders are 
considered by the authorities as inter State sales. 
How far this is justifiable?
Reply: The distinction between branch transfer 
transaction and inter State sale is very thin. In 
case of specifically manufactured goods, the 
disputes are very less as there is no possibility of 
diversification and the goods dispatched in relation 
to specific order are deemed to be meant for 
specific customer only, even if they are delivered 
through branch. Therefore, the transaction can be 
safely categorised as inter State sale.
However, in case of standard goods the situation 
is not so simple. The goods can be delivered to 
any other party also, even if dispatched in relation 
to one customer. Further, there are situations 
where standing orders are given but firm order 
for particular quantity is given from time-to-time 
and ascertainment of goods is done at such point 
of time.
Under above circumstances the issues are more 
complicated. Recently the learned Central Sales 
Tax Appellate Authority (CSTAA) had an occasion 
to deal with such situation in case of Indian Oil 
Corporation Ltd. v. State of Haryana (72 VST 1)
(CSTAA-New Delhi).
The facts leading to the litigation as narrated by 
the learned CSTAA are as under:
“The appellant, a Central Government public 
sector undertaking, was engaged in the business 
of refining, distribution, marketing and sale of 

petroleum products. In pursuit of its obligation 
to maintain uninterrupted supply of petroleum 
products, storage points were set up across the 
country to cater to the needs of various markets/
consumers including general public. The appellant 
made supplies of aviation turbine fuel to the Air 
Force and the Army at various locations outside 
the State under contract for supply by first branch 
transferring aviation turbine fuel to its bulk 
petroleum installations, which were large storage 
facilities at Air Force stations and then making 
supplies to aircrafts on demand by designated 
officers. The assessing officer rejected the claim of 
stock transfer by the appellant. By an assessment 
order passed pursuant to an order of remand 
in appeal, the claim of stock transfer of aviation 
turbine fuel was allowed in respect of sale to 
private airlines at the receiving locations and 
rejected in respect of sale to the Air Force and the 
Army. An appeal against this assessment order 
was dismissed as not maintainable. An appeal 
before the Tribunal was dismissed by a majority 
of two Members out of the three Member Bench. 
The minority view was that the levy of Central 
Sales Tax in respect of supplies to the Air Force 
at various locations outside State was bad in law 
but the majority held that the levy was correct. 
On appeal to the Central Sales Tax Appellate 
Authority by the appellant contending that the 
supply order was only confined to quality and 
pricing of the product and there was no obligation 
upon the Air Force to purchase any particular 
quantity of the product from the appellant-
corporation as the supply was only to be made on 
a requirement placed by designated officers and 
the payment was only to be made for such supply”

AIFTPJ – 445



AIFTP JOURNAL ² September, 2014

50 ÛÛ

Thus, there was dispatch of goods for meeting 
requirement of customer and there was overall 
contract about rate and quality etc. However, 
there was no obligation on the buyer to purchase 
particular quantity. The buyer used to purchase as 
per his requirement from time-to-time. Under such 
circumstances the learned CSTAA observed that 
contract is in the nature of standing order.
The learned CSTAA then analysed the provisions 
of inter State sale i.e. section 3 of the CST Act as 
under:
“I shall take up these two questions together. 
Section 6 of the Act, which is the charging section, 
levies tax under the Act on all sales of goods, other 
than electrical energy, effected by every dealer in 
the course of inter-State trade or commerce during 
any year on and from the notified date. Section 9 of 
the Act provides that the tax payable by any dealer 
under the Act on the sale of goods effected by him 
in the course of inter-State trade or commerce, 
whether such sale falls within clause (a) or clause 
(b) of section 3, shall be levied by the Government 
of India and shall be collected by that Government 
in accordance with the provisions of sub-section 
(2) of that section, in the State from which the 
movement of the goods commenced.
The proviso enumerates an exception, but it is 
not necessary to refer to it having regard to the 
contentions raised before us. Now turning to 
section 3 of the Central Act, it may be useful to 
read it here.
“3. When is a sale or purchase of goods said to 
take place in the course of inter-State trade or 
commerce.—A sale or purchase of goods shall be 
deemed to take place in the course of inter-State 
trade or commerce if the sale or purchase,—
(a) occasions the movement of goods from one 
State to another;
or
(b) is effected by a transfer of documents of title to 
the goods during their movement from one State 
to another.
Explanation 1.—Where goods are delivered to 
a carrier or other bailee for transmission, the 

movement of the goods shall, for the purposes of 
clause (b), be deemed to commence at the time 
of such delivery and terminate at the time when 
delivery is taken from such carrier or bailee.
Explanation 2.—Where the movement of goods 
commences and terminates in the same State it 
shall not be deemed to be a movement of goods 
from one State to another by reason merely of the 
fact that in the course of such movement the goods 
pass through the territory of any other State.”
A perusal of the provisions, extracted above, 
shows that it raises a presumption of law and 
that is—a sale or purchase of goods shall be 
deemed to take place in the course of inter-State 
trade or commerce, if the sale or purchase . . . 
(a) occasions the movement of goods from one 
State to another, or (b) is effected by a transfer 
of documents of title to the goods during their 
movement from one State to another. For purposes 
of clause (b) of section 3, Explanation I says that 
where goods are delivered to a carrier or other 
bailee for transmission, the movement of the goods 
shall be deemed to commence at the time of such 
delivery and terminate at the time when delivery 
is taken from such carrier or bailee. Explanation 
2 deals with a situation where the movement of 
goods commences in one State and terminates in 
the same State but in the course of movement it 
passes through another State, and enjoins that it 
should not be treated as a movement of goods 
from one State to another State.
It would also be relevant to note section 6A of the 
Act. It provides that if any dealer claims that he 
is not liable to pay tax under the Act in respect 
of any goods, on the ground that the movement 
of such goods from one State to another was 
occasioned by reason of transfer of such goods 
by him to any other place of his business or to 
his agent or principal, and not by reason of sale, 
then the burden of proving that the movement of 
goods was so occasioned shall be on the dealer. It 
also provides the mode of discharge of that burden 
of proof. To discharge the burden the dealer has 
to furnish to the assessing authority, within the 
prescribed time, a declaration duly filed and 
signed by the principal officer of the other place 
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of business, for his agent or principal, containing 
the prescribed particulars in the prescribed form 
obtained from the prescribed authority, along 
with the evidence of dispatch of such goods. On 
production of such a declaration, if the assessing 
authority is satisfied, after making such enquiry 
as he may consider necessary, that the particulars 
contained in the declaration furnished by the 
dealer are true, he is authorised, either at the time 
of, or at any time before, the assessment of the 
tax payable by the dealer under the Act, to make 
an order to that effect and on his so doing, the 
movement of the goods, to which the declaration 
relates, shall be deemed for the purpose of the Act 
to have been occasioned otherwise than as a result 
of sale.
A perusal of the provisions, extracted above, 
shows that it raises a presumption of law and 
that is—a sale or purchase of goods shall be 
deemed to take place in the course of inter-State 
trade or commerce, if the sale or purchase . . . 
(a) occasions the movement of goods from one 
State to another, or (b) is effected by a transfer 
of documents of title to the goods during their 
movement from one State to another. For purposes 
of clause (b) of section 3, Explanation I says that 
where goods are delivered to a carrier or other 
bailee for transmission, the movement of the goods 
shall be deemed to commence at the time of such 
delivery and terminate at the time when delivery 
is taken from such carrier or bailee. Explanation 
2 deals with a situation where the movement of 
goods commences in one State and terminates in 
the same State but in the course of movement it 
passes through another State, and enjoins that it 
should not be treated as a movement of goods 
from one State to another State.
It would also be relevant to note section 6A of the 
Act. It provides that if any dealer claims that he 
is not liable to pay tax under the Act in respect 
of any goods, on the ground that the movement 
of such goods from one State to another was 
occasioned by reason of transfer of such goods 
by him to any other place of his business or to 
his agent or principal, and not by reason of sale, 
then the burden of proving that the movement of 

goods was so occasioned shall be on the dealer. It 
also provides the mode of discharge of that burden 
of proof. To discharge the burden the dealer has 
to furnish to the assessing authority, within the 
prescribed time, a declaration duly filed and 
signed by the principal officer of the other place 
of business, for his agent or principal, containing 
the prescribed particulars in the prescribed form 
obtained from the prescribed authority, along 
with the evidence of dispatch of such goods. On 
production of such a declaration, if the assessing 
authority is satisfied, after making such enquiry 
as he may consider necessary, that the particulars 
contained in the declaration furnished by the 
dealer are true, he is authorized, either at the time 
of, or at any time before, the assessment of the 
tax payable by the dealer under the Act, to make 
an order to that effect and on his so doing, the 
movement of the goods, to which the declaration 
relates, shall be deemed for the purpose of the Act 
to have been occasioned otherwise than as a result 
of sale.”

After, observing as above learned CSTAA stated 
the general principles about branch transfer and 
inter-State sale in following words:

“General principles for determining any 
transaction as “inter-State” sale are as follows:

(1)  That an inter-State sale takes place when 
there is movement of goods from one State 
to another.

(2)  That such inter-State movement must be the 
result of a covenant, express or implied in 
the contract of sale or as an incident of the 
contract.

(3)  That such a covenant need not be specified 
in the contract itself and it would be enough 
if the movement was in pursuance of and 
incidental to the contract of sale.

(4)  That there should be a conceivable 
link between a contract of sale and the 
movement of goods from one State to 
another.

Following factors are necessary to constitute a 
branch-transfer:
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(i)  The branch office looks to and estimates the 
bulk requirements of the area falling in its 
circle.

(ii)  It requires the head office/terminal to 
supply to it such estimated bulk quantities.

(iii) The head office/terminal sends the quantity 
accordingly from time to time to meet out 
the said requirement of its branch office.

(iv)  The appropriation of goods to customers 
takes places in the branch office only.

(v)  The branch office has always a choice to 
supply/sell goods in the branch which 
means that it has the option of diversion of 
goods.

(vi)  The movement of goods in case of “branch 
transfers” is from head office/terminal to the 
branch office and there is no appropriation 
of goods to a particular customer at the time 
of such movement from head office.”

Thus, certain principles are now available to 
distinguish between branch transfer and inter- 
State sale. We hope that it will be useful for future 
guidance.  In the above judgment, learned CSTAA 
remanded the matter back for deciding the issue 
in light of above observations and the factual 
position. The learned CSTAA also observed that 
the nature of transaction should be decided on 
overall terms/conditions and not based on any one 
or two single clauses of the agreement.
Thus, whether transaction is inter-State sale or 
branch transfer has to be decided by the assessing 
authority based on above principles.

Inter state works contract
Query No. 2
Whether there is possibility for inter-State works 
contract and if yes, what are the factors for 
deciding the nature of inter-State works contract?
Reply: Works contract is ‘sale’ as per deeming 
clause under Article 366(29A). In case of Builders 
Association of India (70 STC 370) (SC), Supreme 
Court has already laid down that all the principles 
applicable to normal sale like sale in course of 
inter-State trade or in course of import/export are 

all applicable to the works contract transaction 
also. Therefore, certainly, there will be category of 
inter-State works contract.
The circumstances in which the transaction will 
be considered to be inter-State works contract 
depends upon facts of each case. It may be 
mentioned that if the materials to be used for a 
contract are purchased from inter-State sources 
and there is inextricable link between such inter-
State purchase and the use of said materials in the 
contract then such contract will be in the category 
of sale in course of inter-State trade. Amongst 
others, following judgments can also be referred:

(i) Mazz India Pvt. Ltd. (S.A.167 of 97 dated 
31-3-98) (M.S.T.T.)

In this case on finding that the contractor has 
procured goods from his vendor with the 
knowledge of contractee and that the goods were 
specifically manufactured as per requirement of 
contract, M.S.T. Tribunal held that transaction 
between contractor and contractee is in course of 
inter-State sale.

(ii) Tanna Electronic Co. (S.A.432 & 433 of 98 
dated 25-10-2001) (M.S.T.T.)

Considering the fact that goods have been 
purchased from other state for works contract 
in Maharashtra the Works Contract was held as 
falling in the course of inter-State trade.

(iii) Asea Brown Boveri Ltd. (70 VST 84) (Kar)
(HC)

The short facts are that for execution of contract in 
Karnataka, appellant has brought items from other 
states. Tax was levied under Karnataka Sales Tax 
Act on such materials. Hon’ble High Court has 
held that such purchases are in the course of inter-
State trade and the use of the same will also fall in 
the category of inter-State sale. Therefore, such sale 
can not be liable to tax under Local Act.
Therefore, the situation will depend on facts and 
circumstances of each case. The dealer should 
take care to have proper support about inter-State 
works contract. 
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Quest – Opinion 
The activity of issuing Registration Certificates 
(Smart Cards) on behalf of the Government of  

Maharashtra, whether a service or a sale?
Vinayak Patkar  

Advocate

Brief Facts
1. The Government of Maharashtra had 

floated a proposal for issuing Registration 
Certificates under the Motor Vehicles 
Act, 1988 in the form of Smart Optical 
Cards. The vehicle registration details were 
envisaged to be transcribed in the Smart 
Optical Card itself. The tender was duly 
awarded to one M/s. S and a Concession 
Agreement was signed between S and the 
Government of Maharashtra.

2. Under the Concession Agreement, the 
Government of Maharashtra and its staff 
is responsible for collecting the data 
which is required to be transcribed on the 
Smart Optical Card. S is responsible, inter 
alia, for procuring and distributing the 
Smart Optical Cards with the details duly 
transcribed on them.

3. The Concession Agreement authorises S to 
charge, collect and appropriate the fees on 
behalf of the Government. Similarly, the 
Concession Agreement specifically says 
that the Service and the obligations have 
been undertaken by S on behalf of the 
Government.

4. The name of the Government of 
Maharashtra is pre-printed on the cards. 
However, the cards themselves are made 
outside India and are imported into India 
as such and the data inscription is carried 
out in India. The arrangement with the 
Government was always that the Smart 
Optical Cards would be procured from 
outside India and not from the local 

markets. The Concession agreement has 
specific schedules which stipulates the 
rates for import etc.

5. The Concession Agreement also provides 
that no taxes will be applicable and that 
even if they were made applicable, the 
Government will take all reasonable steps 
to make sure that S would not have to 
bear them.

6. The querist came to be appointed as the 
implementing party under the original 
Concession Agreement.

Query
Whether the querist is liable for sales tax on the 
activity of issuing registration certificates on 
behalf of the Government of Maharashtra.

My Views
The querist is not liable for any sales tax on the 
activity of issuing registration cards to the public 
on behalf of the Government of Maharashtra. 
The reasons which inform this view have been 
discussed here-in under:

A. The querist is executing the regulatory 
and statutory functions of the 
Government of Maharashtra as their 
agent. Where the principal cannot be 
assessed to tax, the agent also cannot be 
assessed to tax.

The querist is merely an agent of the 
Government of Maharashtra and carrying out 
the regulatory functions of the Government of 
Maharashtra in the capacity as their agent. The 
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liability of an agent will be the same as that of 
the Principal. The Government of Maharashtra 
itself could never have been called upon to pay 
Sales Tax and hence the appellants cannot be 
called upon to pay Sales Tax.

The querists are agents of the Government
The Government of Maharashtra is statutorily 
responsible for carrying out the mandate of 
the Motor Vehicles Act. However, under the 
original Concession Agreement, the Government 
of Maharashtra has appointed the querists to 
carry out certain duties cast upon it by the 
statute. The Smart Cards also bear the name 
of the Government of Maharashtra from the 
very beginning and the customers also perceive 
the querists as agents of the Government of 
Maharashtra.

The Concession Agreement authorises the S 
to charge, collect and appropriate the fees on 
behalf of the Government and it specifically says 
that the Service and the obligations have been 
undertaken by the S on behalf of the Government.

Therefore, it is clear that S are agents of the 
Government of Maharashtra. The querists 
are also acting in capacity as agents of the 
Government, being assignees of the rights 
and obligations of Shonkh under the original 
Concession Agreement.

Furthermore, the Motor Vehicles Act does not 
authorize the Government of Maharashtra to 
completely strip itself of its statutory obligations 
and vest them completely in S. If these statutory 
obligations are breached, action will lie against 
the Government in a Court of law and not 
against the querists. Hence, the querists are only 
acting as agents of the Government. The querists 
are providing the services to the customers 
on behalf of the Government. The right to 
charge, collect and appropriate the fees is the 
consideration for the service that the querists are 
providing to the Government by acting as their 
agents. In short, the right to charge, collect and 
appropriate the fees is the consideration for the 
agency services provided by the querists to the 
Government.

If the activity was not taxable in the hands of 
the Government, it cannot be said to be taxable 
in the hands of the agent
a. The Government is not a ‘dealer’ as per the 

MVAT Act, 2005

Sales Tax is a tax on the sale or purchase of 
goods. The Maharashtra Value Added Tax Act, 
2002 (hereinafter “MVAT Act”) contains the law 
relating to the levy, collection and assessment of 
this tax qua the State of Maharashtra. Section 3 of 
the MVAT Act reads as follows:

3. Incidence of Tax
(1)  …

(2) A dealer to whom sub-section (1) does 
not apply and whose turnover of all sales 
made, during the year commencing on 
the appointed day or any year subsequent 
thereto, first exceeds the relevant limit, 
specified in sub-section (4), shall, until 
such liability ceases under sub-section (3), 
be liable to pay tax under this Act with 
effect from the 1st day of April of the said 
respective year:

 ….

Therefore, it can be seen that sale of goods made 
by anyone and everyone is not brought within 
the ambit of taxation by the MVAT Act. Only 
those sales which are made by a ‘dealer’ is liable 
to be taxed under the Act. Section 2(8) contains 
the definition of ‘dealer’:

2. Defintions
In this Act, unless the context otherwise requires 
–

….

(8) “dealer” means any person who, for 
the purposes for or consequential to his 
engagement in or, in connection with 
or incidental to or in the course of, his 
business buys or sells, goods in the State 
whether for commission, remuneration or 
otherwise and includes –
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(a) a factor, broker, commission agent, del-
credere agent or any other mercantile 
agent, by whatever name called, who 
for the purposes of or consequential to 
his engagement in or in connection with 
or incidental to or in the course of the 
business, buys or sells any goods on behalf 
of any principal or principals whether 
disclosed or not;

(b) an auctioneer who sells or auctions goods 
whether acting as an agent or otherwise 
or, organises the sale of goods or conducts 
the auction of goods whether or not he has 
the authority to sell the goods belonging 
to any principal whether disclosed or not 
and whether the offer of the intending 
purchaser is accepted by him or by the 
principal or a nominee of the principal;

(c) a non-resident dealer or as the case may 
be, an agent, residing in the State of a 
non-resident dealer, who buys or sells 
goods in the State for the purposes of or 
consequential to his engagement in or in 
connection with or incidental to or in the 
course of, the business;

(d) any society, club or other association of 
persons which buys goods from, or sells 
to, its members;

Explanation – For the purposes of this clause, 
each of the following persons, bodies and entities 
who sell any goods whether by auction or 
otherwise, directly or through an agent for 
cash, or for deferred payment, or for any other 
valuable consideration, shall, notwithstanding 
anything contained in clause (4) or any other 
provision of this Act, be deemed to be a dealer, 
namely –

(i) Customs Department of the Government 
of India administering the Customs Act, 
1962; (52 of 1962)

(ii) Department of Union Government and any 
Department of any State Government;

(iii) Local authorities;

(iv) Port trusts;

(iv-a)   Public Charitable Trust;

(v) Railway Administration as defined under 
the Indian Railways Act, 1989 (24 of 1989) 
and Konkan Railway Corporation Limited;

(vi) Incorporated or unincorporated societies, 
clubs or other associations of persons;

(vii) Insurance and Financial Corporations, 
institutions or companies and Banks 
included in the Second Schedule to the 
Reserve Bank of India Act, 1934; (II of 
1934)

(viii) Maharashtra State Road Transport 
Corporation constituted under the Road 
Transport Corporation Act, 1950; (LXIV of 
1950)

(ix) Shipping and construction companies, 
Air Transport Companies, Airlines and 
Advertising agencies;

(x) any other corporation, company, body 
or authority owned or constituted by, 
or subject to administrative control, 
of the Central Government, any State 
Government or any local authority:

Exception I. – An agriculturist who sells 
exclusively agricultural produce grown on 
land cultivated by him personally, shall not be 
deemed to be a dealer within the meaning of 
this clause.

Exception II. – An educational institution carrying 
on the activity of manufacturing, buying or 
selling goods, in the performance of its functions 
for achieving its objects, shall not be deemed to 
be a dealer within the meaning of this clause.

Exception III. – A transporter holding permit for 
transport vehicles (including cranes) granted 
under the Motor Vehicles Act, 1988 (59 of 1988), 
which are used or adopted to be used for hire or 
reward shall not be deemed to be a dealer within 
the meaning of this clause in respect of sale or 
purchase of such transport vehicles or parts, 
components or accessories thereof.
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The definition of ‘dealer ’ is a wide one. 
However, a person to be a ‘dealer ’ has to be 
engaged in ‘business’. It is well-settled that 
discharge of regulatory functions by the 
Government is not ‘business’. Similar position 
has prevailed both in the United Kingdom and 
Australia. Under UK VAT and Australian GST, 
a similar requirement of ‘business’ is necessary 
and hence Government departments which 
supply goods or services in their role as non-
business functions are not liable for VAT or GST 
in those countries.

The querists do not come within Clause (ii) of 
the Explanation to Section 2(8) relating to ‘State 
Government departments’. The requirement 
of ‘business’ also applies to the Explanation 
to Section 2(8). Hence, even if certain entities 
are expressly declared as ‘dealers’ under that 
Explanation, they will still not fall within the 
definition of ‘dealer ’ if they do not meet the 
requirement of ‘business’.

Now, where the Government had undertaken the 
entire activity itself, no sales tax could have been 
charged on the activity undertaken by it and 
on the supplies that would have been made by 
the Government in pursuance of its regulatory 
functions. If the Principal is not liable to tax, the 
agent cannot be made liable to tax. Hence, the 
querists are not liable to pay sales tax at all.

b. The fees are being paid to secure the right to 
drive the vehicles in public place and not for 
the evidence for the securing of such right.

The querists have undertaken the activities 
on behalf of the Government and collect 
and appropriate the fees on behalf of the 
Government. Therefore, nature of the fees in 
the hands of the appellants will be the same 
as it would have been in the hands of the 
Government.

It can be seen that the fees charged to the 
public/customers are nothing but consideration 
for the grant of right to drive the vehicle in a 
public place by the Government. The vehicle 
owners are handicapped without this right. 

The right is being conveyed to the customers 
by the querists in their capacity as agents. The 
certificate of registration issued under the Motor 
Vehicles Act is mere evidence of this conveyance. 
The appellants submit that the Smart Card is 
also mere evidence of the conveyance of this 
right. There is no agreement, express or implied, 
for the sale or supply of the Smart Cards or the 
Registration Certificates between the querists 
and the Customers.

Furthermore, every transaction has multifarious 
consequences. The issuance of the Smart Cards 
is a necessary consequence of the grant/
conveyance of the right for driving vehicle in a 
public place. Assuming but not accepting that 
such a right is ‘goods’ for the purposes of Sales 
tax, the same has not been notified as taxable 
intangible property by the Government of 
Maharashtra. Therefore no sales tax is leviable 
since only notified intangible property can be 
taxed under the MVAT Act. The appellants 
submit that Sales tax is a duty on transactions 
and not on their consequences.

B. Even if the querists are held to be acting 
as principal and not agent, the activity 
rendered is in the nature of services to 
the Government. There is no sale to the 
Government/Customers.

The agreement is for provision of service to the 
Government. The querists are providing services 
of procuring and distributing Smart Optical 
cards to the customers of the Government and 
providing data inscription and other services to 
the Government.

The original Concession Agreement clearly 
envisions provision of services by the querists 
to the Government. The property in the cards 
vest in the Government at all times. The name 
of the Government is pre-printed on the cards. 
The cards cannot be used for any other purpose. 
The querists merely procure and distribute those 
cards as per the directions of the Government, 
to the customers. At no point of time do the 
querists acquire any title in the cards. This 
activity of procurement and distribution of 
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another person’s property is merely a service to 
that another person.

Now, even if it is said that the role of the querists 
vis-à-vis the Government is not that of an agent 
and that the activity is carried out on a Principal-
to-Principal basis, there is no sale of goods 
involved. Firstly, as pointed out here-in above, the 
querists do not own the Cards and hence there 
can be no sale of the Cards from the appellants 
to the Government or to anyone. Secondly, the 
Cards are not ‘goods’. They are not transferable 
or marketable. They are mere evidence of a right 
that the Government grants to the customer. 
Therefore, this particular component of the 
services undertaken by the querists cannot be 
termed as sale of goods from the querists either 
to the Government or the customers.

C. Even if it is said that the querists were 
acting as principal and that the supply 
of the cards is a sale for goods as per 
the Sale of Goods Act, 1930, the same is 
exempt since it is in the course of import.

The sales in the course of import and export are 
constitutionally exempt from the levy of Sales 
Tax. Assuming but not accepting that the activity 
in the current case has resulted in sale of the 
Smart Optical Cards to the Government or the 
customers, the same will be exempt from the 
levy of sales tax as being in the course of import.

Admittedly, the arrangement with the 
Government was always that the Smart Optical 
Cards would be procured from outside India 
and not from the local markets. The entire 
transaction can be said to be an integrated one 
in the course of import. The querists are merely 
an intermediary. Hence, the sale of goods has 
to be exempt under Section 5(2) of the Central 
Sales Tax Act, 1956 read with Article 286 of the 
Constitution of India.

D. No sales tax can be demanded by terming 
the activity as a works contract

In a works contract, goods and services are 
supplied to the transferee, though not under a 

contract of sale. However, even if the supply 
is not under a contract of sale as contemplated 
under the Indian Sale of Goods Act, 1930, even 
in a works contract, the property in goods cannot 
pass from a person to himself. If an employer 
supplies goods to the contractor and asks him 
to carry out certain processes or do certain 
things with respect to those goods, it will be 
a pure contract of service since no transfer in 
property in the goods involved in the execution 
of works contract is taking place. In any case, 
transfer of property has to be in goods. As afore-
said the Smart Optical cards are not goods and  
hence there can be no transfer of property in 
them.

Now, even if the activity is held to be a Works 
Contract, the transfer of property in the goods 
involved in the execution of the works contract 
is taking place outside India and hence sales tax 
cannot be levied on such transfer.

E. Other Observations
It can also be seen that the Government has 
promised that no taxes will be applicable and 
that even if they were made applicable, the 
Government will take all reasonable steps to 
make sure that S would not have to bear them. 
The querists (being assignees) of the rights and 
obligations of S, have acted upon that promise 
and materially altered their position. The 
Government had consented to the assignment. 
They have not recovered any sales tax from 
the customers. In such a case, the Government 
is estopped from claiming sales tax from the 
querists.

An anomalous situation will arise if the 
Government is allowed to recover the tax, and 
other amounts. The indemnity clauses will 
operate to make the same recoverable from the 
Government by way of a civil suit. Such a course 
of action will only lead to additional litigation, 
but the Revenue will not gain anything from it. 
It will only lead to waste of judicial time and 
resources.
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Tax World

SALES TAX  
D. H. Joshi, Advocate

1. Appeal
The Gujarat High Court in Madhav Steel 
Corporation decided the following two issues:
A. The High Court distinguished the 

Supreme Court judgment in Smithkline 
Beecham Co. (2003) 157 ELT 497 (SC) 
which held that normally when the appeal 
before the Tribunal is against the Order 
passed by the First Appellate Authority 
dismissing the appeal on the ground of 
non-payment of pre deposit, the Tribunal 
is not required to enter into the merits 
of the case. But, the Gujarat High Court 
held that it depends upon the facts and 
circumstances of the case. In a given case, 
the Tribunal may consider the appeal on 
merits, particularly, when the appellant 
himself has challenged impugned orders 
on merits, and has lost the case on merits, 
thereafter he cannot contend that the 
Tribunal should not have considered the 
merits of the case.

B. Input Tax Credit – Regarding this issue 
the appellant contended that when they 
purchased the goods from the vendors, 
both the said two vendors were having 
registration and their registrations were 
cancelled subsequently with retrospective 
effect and, therefore, they cannot be 
denied input tax credit on purchases 
made by them from the said vendors. 
Rejecting the said contentions, Gujarat 
High Court held that input tax credit has 
not been denied solely on the aforesaid 
ground. It has been denied also on the 
ground that the appellant has failed to 
prove actual physical movement of goods 
alleged to have been purchased from the 
said vendors and due to that it has been 
held that there was no actual physical 

movement of goods, and, therefore, the 
sale transactions were not genuine and it 
was only billing activities to defraud the 
Govt. Accordingly, input tax credit was 
rightly disallowed.

Madhav Steel Corporation v. State of Gujarat (2014) 
25 STG 210 (Guj.) (2014) 72 VST 318 (Guj.)

2. Branch transfer vis-à-vis inter-
State sale

 In this important case decided by Central Sales 
Tax Appellate Authority, New Delhi, factors 
necessary to constitute branch transfers as 
well as inter-State sales in the context of this 
particular case, were laid down as under:

A. Branch transfers
(i) The branch office looks to and 

estimate the bulk requirements of 
the area falling in its circle;

(ii) It requires the Head Office / 
Terminal to supply to it such 
estimate bulk quantities;

(iii) The HO / Terminal sends the 
quantity accordingly from time 
to time to meet out the said 
requirement of its branch office;

(iv) The appropriation of goods to 
customers takes place in the branch 
office only;

(v) The branch office has always a 
choice to supply / sale goods in the 
branch which means that it has the 
option of diversion of goods; and

(vi) The movement of goods in case of 
‘Branch Transfers’ is from HO / 
Terminal to the branch office and 
there was no appropriation of goods 
to a particular customer at the time 
of such movement from HO.
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B. Inter-State sales
 General principles for determining any 

transaction as ‘Inter-State Sale’ stated thus:
(i) That an inter-State sale takes place 

when there is a movement of goods 
from one State to another;

(ii) That such inter-State movement 
must be the result of a covenant, 
express or implied in the contract of 
sale or as an incident of the contract;

(iii) That such a covenant need not be 
specified in the contract itself and it 
would be enough if the movement 
was in pursuance of and incidental 
to the contract of sale;

(iv) That there should be a conceivable 
link between a contract of sale and 
the movement of goods from one 
State to another.

Indian Oil Corporation, Panipath v. State of Haryana 
(2014) 48 PHT 401 (CSTAA)
Note: This being an important judgment of the 
Central Authority, readers are advised to go 
through the same minutely for its application 
depending upon the facts and circumstances of 
this case.

3. Central Sales Tax – Loss of ‘C’ 
Forms

 In a writ petition, the petitioner contended 
loss of all the documents including 
the declaration Form ‘C’ due to fire in 
the petitioner’s place of business. The 
authorities knowing this factual position 
disallowed the claim for concessional rate 
of tax and the Board also agreed with it. 
Production of photo copy of the counter 
part of the declaration forms ‘C’ issued by 
the seller along with certificate issued by 
the Dept. certifying the photo copies of the 
declaration Form ‘C’ correct and genuine. 
In such circumstances, whether claim for 
concessional rate of tax should be allowed 
? The High Court held in the affirmative 
observing that if all the necessary 
ingredients are provided by the assessee 
which is required to be furnished in the 
prescribed form the authority should not 
be too hyper technical in denying the 
claim. Accordingly, the writ was allowed 
and the claim of the petitioner directed to 
be allowed.

Poddar Industries v. STO (2014) STA Vol. 64 P 19

Tax World

4. Clarification on Schedule Entries by CCT, Karnataka, under KVAT Act, 2003
Sl. 
No.

Clarification No. Goods Rate of tax

1. CLR.CR.36 / 2013-14 Mango and Grape Lassi 14.5% u/s. 4(1)(b)(iii)
2. CLR.CR.54 / 2014-15 PVC Electrical Insulation 

Tape
5.5% from 01-08-2012 
under Entry No. 181 of the 
Notification dated 30-04-2005

3. CLR.CR.252 / 2012-13 Electrical Assemblies and 
Cables

14.5% from 01-08-2012 u/s. 
4(1)(b)(iii), irrespective of the 
use by the purchaser

4. KTEG / CLR / CR-09 2013-14 Air Dryer and its parts Tax at 2% under Sl. No. 7 in 
the Notification dt. 30-03-2002

5. CLR / CR-117 / 2013-14 Davanam Oil, Ginger Oil, 
Palma Rosa Oil and Patchouli 
Oil

14.5% from 01-08-2012

6. CLR / CR-44 / 2013-14 Badam Milk or Drink 14.5% u/s. 4(1)(b)(iii)
7. CLR / CR-185 / 2013-14 Ready to cook chapaties 5.5% w.e.f. 01-08-2012
8. CLR / CR-59 / 2014-15 Nutralite 14.5% w.e.f. 01-08-2012
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Sl. 
No.

Clarification No. Goods Rate of tax

9. CLR / CR-34 / 2013-14 Egg Collecting machines 14.5% u/s. 4(1)(b)(iii) w.e.f. 
01-08-2012

10. CLR / CR-194 / 2013-14 
dated 06-06-2014

Works contract – of 
design, manufacture, 
supply, erection, testing 
and commissioning of Air 
Conditioning and Mechanical 
Ventilation

14.5% w.e.f. 01-08-2012 under 
Sl. No. 23 of Sixth Schedule of 
the Act r/w. Rule 3(2) of the 
Rules 2005

5. Condonation of delay
A Appeal before the Tribunal was filed 
late by 159 days and condonation was prayed 
for delay, but the Tribunal refused to condone 
the delay and rejected the appeal. The P&H 
High Court held that the law of limitation is 
based on public policy so as to prescribe time 
limit for availing legal remedy for redressal of 
injury caused. The purpose behind enacting 
law of limitation is not to destroy the rights 
of the parties but to see that uncertainty 
should not prevail for unlimited period. U/s. 
5 of the Limitation Act, 1963, the Courts are 
empowered to condone the delay where a party 
approaching the Court belatedly shows sufficient 
cause for not availing the remedy within the 
prescribed time. The meaning to be assigned 
to the expression “sufficient cause” occurring 
in Sec. 5 should be such so as to do substantial 
justice between the parties. The existence of 
the sufficient cause depends upon facts of each 
case and no hard and fast rule can be applied 
in deciding such cases. In the instant case, 
explanation furnished by the appellant appears 
to be plausible and, therefore, was sufficient 
cause for delay in filing the appeal. Accordingly, 
delay in filing the appeal before the Tribunal was 
condoned.

Super Metal, Faridabad v. State of Haryana (P&H) 
(2014) 25 STJ 237

B. Delay of 27 days in filing first appeal due 
to delay of courier in delivering assessment 
order sent to its head office by the appellant for 
approval to file first appeal. The delay was not 

condoned by the First Appellate Authority and 
it rejected the appeal as barred by limitation. In 
second appeal, the Appellate Board held that in 
view of various decided case laws, there should 
be a lenient view in the matter of condonation 
of delay and a justifiable decision should be 
taken after considering facts of the case. In the 
instant case, it is against the principles of natural 
justice not to consider condonation of delay of  
27 days. Appeal is allowed and case is  
remanded to appellate authority to decide it on 
merits.
Pidilite Industries Ltd., Indore v. CCT, M.P. (2014) 
25 STJ 268 (MP-Bd)

6. Determination of disputed 
question

In this case on writ petition the Guhati High 
Court observed that Commissioner did not 
keep the requirements of section 105 of Assam 
VAT Act, 2003 in mind while passing impugned 
order to determine the rate of tax. He neither 
held any enquiry nor sought any assistance from 
any officer, nor assigned his reasons for coming 
to conclusion as per procedure prescribed in 
Section 105. Since the order did not contain 
any reason / justification as to how and on 
what basis and material, the Commissioner 
could come to a conclusion that ‘Aluminum 
Conductor’ was taxable at 12%. Thus, the so 
called reason assigned cannot be said to be 
reason much less justifiable reason to sustain 
the Order.

Assam Conductors Manufacturer Association v. State 
of Assam & Ors. (2014) 25 STJ 228 (Gau)
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7. Export sale – Penultimate sale- Sale 
against Form ‘H’

In this case u/s. 5(3) of the CST Act, the question 
arose about the goods exported out of India 
against Form ‘H’ necessarily requires to be 
exported as it is in the same form as a ‘Same 
goods’. High court held in the negative. If there 
is inseverable link between the local sale or 
purchase and export and if it is clear that the 
local sale or purchase between the parties is 
inextricably linked with the export of the goods, 
then the claim of the exemption u/s. 5(3) from 
the State sales tax shall be liable to be allowed, 
by relying upon the judgment of the Apex Court 
in the case of State of Karnataka v. Azad Coach 
Builders Pvt. Ltd. (2010) 44 NTN DX-40.

Allied Glasses Pvt. Ltd. v. Commissioner, CT (2014) 
NTN (Vol. 55) 340 (All.)

8. Input tax credit
Export sale of cotton waste was not considered 
for input credit. As per section 22 r/w. Negative 
list appended to the said section, the petitioner 
was eligible to get ITC proportionate claim on 
purchase in respect of export sale. Hence, the 
case was remanded for assessment and grant of 
input-credit.
Vishnu Cotton Mills Ltd. v. Jt. ST, Kolkata, (2014) 
STA Vol. 64 P 70 Board 1.

9. Interpretation of Entries
A. Concreting material providing and placing 
of concreting material in position it includes 
the cost of re-inforcement, vibration, finishing, 
curing, and cleaning, etc. is not covered in any 
of the entries of Schedule-1 and Part-1, II and III 
of Schedule-II, and, therefore, it is covered by in 
Entry-II / IV / I and was liable to tax at 14%.

Neeti Infraventures Pvt. Ltd., Raipur v. CCT, CG. 
(2014) 25 STJ 271 (CCT-CG)

B. ‘Tractor Hood’ was considered as not an 
attachment or part of the tractor. Instead, it 
was considered as an accessory of tractor as it 
was used for the facility and convenience of the 
tractor driver.

Hindustan Automobiles, Ratlam v. CCT, M.P. (2014) 
MP-Bd 25 STJ 253

10.  Registration Certificate
Amendment was sought by the Son on the death 
of his father, being the Proprietor of the business, 
on the basis of a ‘Will’ which was not dated, 
nor signed by witnesses, nor registered. Also, 
there was no ‘NOC’ of other family members. 
Thus, the genuineness of the ‘Will’ was doubtful. 
Therefore, the appellate board rejected the 
appeal against the cancellation of application for 
amendment in registration certificate.

Bapu Ki Kutiya, Bhopal v. CCT, M.P. (2014) 25 STJ 
270 (MP-Bd)

11. Unjust enrichment
The principle of unjust enrichment is applicable 
in case of indirect taxes. However, refund of 
indirect tax collected contrary to law shall not 
be made unless assessee alleges and establishes 
that he has himself borne the burden of the said 
tax and he has not passed on the burden of the 
said tax to a third party. In the instant case, the 
appellant has not been able to establish that he 
has himself borne the burden of sales tax by 
depositing it from his own pocket. Sales tax is 
an indirect tax. So, if the refund is allow, the 
principle of unjust enrichment would come into 
play.

Vardhaman Special Steels Ltd. v. State of Punjab 
(2014) 48 PHT 473 (PVT)

12. Words & phrases
‘Care or Cure’ – Moistures – whether 
medicament for cure ? Held in the affirmative 
for care of skin. Applicable rate of duty therefore 
would be 15% and not 70% under Central 
Excise Tariff Act, 1985, Chapter 30, Schedule 
(2), Heading No. 30(3), Sub-heading No. 3003.1, 
heading No. 3304, Sub-heading No. 3304.000
Commissioner of Central Excise, Mumbai-4 v. Ciens 
Laboratories (2014) STA Vol. 64 P 1 (SC)
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Report

FIRST NATIONAL TAX MOOT COURT COMPETITION 
AT KOLKATA

The Moot Court competition offer a great opportunity to the students of law to build on what they 
are learning in law schools and apply it to practical life and after they become lawyers, they can 
appear before a judge with better confidence said Justice Altamas Kabir, former Chief Justice of 
India in valedictory session of Justice Dr. B. P. Saraf National Tax Moot Court Competition was 
organised in Kolkata in the name of Justice Dr. B. P. Saraf , former Chief Justice of Jammu & 
Kashmir High Court. It was jointly organised by All India Federation of Tax Practitioners (AIFTP) 
and the West Bengal National University of Juridical Sciences (WBNUJS) on 16th and 17th of 
August, 2014 at WBNUJS campus, Salt Lake, Kolkata.

The final round of competition was adjudicated by a five member Bench comprising of Justice 
Altamas Kabir, former Chief Justice of India, Justice Asok Kumar Ganguly, former Judge, Supreme 
Court of India, Justice Sudip Ahluwalia, Justice Tapash Mookherjkee of Calcutta High Court and 
Justice B. L. Jain former Judge. The competition was organsied under the guidance of Prof. Dr. P. 
Iswara Bhat, Vice-Chancellor, WBNUJS and Dr. Ashok Saraf, Senior Advocate and Tax Advisor to 
Governments of Assam and Tripura.

Mr. Indu Chatrath, Chairman, AIFTP East Zone said that the winner was National Law University, 
Cuttack (represented by Anshu Bansal, Noopur Srivastava and Researcher Nidhi Jaiswal) and the 
runner up team was Hidayatullah National Law University, Raipur (represented by Prashasti Singh 
Janghel, Ishan Khanna and Researcher Sachin Choudhary) in the competition.

Prof. Dr. P. Iswara Bhat, Dr. Ashok Saraf, Mr. S. K. Poddar, Immediate Past National President, 
Abhishek Mishra appreciated the moot court. Dr. Saraf announced that being inspired by the success 
of first Moot Court in Kolkata, it shall be organised next year as well.

During the inaugural session on the first day, Prof. Dr. P. Iswara Bhat, Vice Chancellor of NUJS was 
the Chief Guest while Mr. S. K. Poddar, Immediate Past National President , Dr. M. V. K. Moorthy, 
Deputy President, AIFTP; Dr. Ashok Saraf, Senior Advocate and Tax Advisor to Government of 
Tripura were the Guests of Honour.

Mr. N. D. Saha, Secretary East Zone of AIFTP informed that the subject was revision of order by 
Commissioner of Income Tax under section 263 of the Income Tax Act. 45 participants from 15 
Universities and Law Colleges from all over India participated in the competition. It included 6 
National Law Universities.

Narayan Jain, 
Chairman of the Moot Court Committee
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